CASES 
ARGUED AND DETERMINED IN THE 


SUPREME COURT OF THE STATE OF GEORGE, 


AT MILLEDGEVILLE, NOVEMBER TERM, 1857. 


Present—JOSEPH H. LUMPKIN, 
CHARLES J. McDONALD, } Judges. 
HENRY L. BENNING, 


Cuartes A, C. Porter, plaintiff in error, vs, Francis Toosm- 
As, executor of Mary Jones, deceased, defendant in error. 


{1.] Trover may be sustained against an overseer for slaves in his possession. 


[2.] By the words “I will and bequeath to my beloved wife, Mary, all my pro- 
perty, both real and personal to be at her control during her natural life ;” an 
estate for life is created in the wife, which is not enlarged into a fee by the 
words which follow, “I further will and request, she makes such disposition 
of it as she thinks best.” 


{3.] The last words quoted give a power of appointment by will and not by 
deed. 


Trover, in Laurens Superior Court. Tried before Judge 
Love, October, Term, 1857. 


Trover by Francis Thomas, executor of the last will and 
testament of Mary Jones, deceased, against Charles A. C. 
Porter, for seventy-eight negroes. 

Pleas: The general issue, and that defendant was in pos- 
session of said slaves only as the overseer of James V. Jones, 
Joseph B. Jones, Henry W. Jones, and William B. Jones, 
executors of Henry P. Jones, deceased, to whom the proper- 
ty belonged at the time of his death. That said negroes 
were in fact in the possession of said executors, and that de- 
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fendant was subject to their direction, and authority in the 
management of said property, and that otherwise the same 
was never in his possession, &c. 


John Fulwood of the county of Laurens, died about 1829, 
leaving a will by which he disposed of his whole estate, as 
follows: 

“T will and bequeath to my beloved wife, Mary Fulwood, 
all my property, both real and personal, to be at her control 
during her natural life. I further will and request that at 
her death she makes such disposition of it as she may think 
best.” 


The widow of John Fulwood afterwards intermarried 
with Henry P. Jones, who died in 1853, leaving her surviv- 


ing. 


Henry P. Jones duly made and executed his last will and 


testament, which after his death was proved and admitted to 
record, 

On the 17th November, 1853, shortly after the death of 
Henry P. Jones, Mary Jones his widow, executed and deliv- 
ered to Joseph B. Jones, Wm. B. Jones, James V. Jones and 
Henry W. Jones, an instrument under seal, by which, after 
referring to a power of appointment in the will of her first 
husband, John Fulwood, she conveyed to said parties all the 
lands and negroes and property of every kind, of which Hen- 
ry P. Jones her late husband, became possessed by virtue of 
his marriage with her, and which she claimed the power te 
dispose of by virtue of the will of her first husband, John 
Fulwood (not including a plantation which she had previ- 
ously given to her grand-son, John Thomas Fulwood,) in 
trust for her use during her life, as specified in the will of 
the said Henry P. Jones, and at her death to be disposed of 
and vest as in said will of Henry P. Jones, is mentioned and 
provided: and if it should turn out that said Henry P. Jones 
made no will, then in trust after her death, to the heirs at 
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law of said Heriry P. Jones, agreeably t to ‘the statute of dis- 
tributions of this State. 

Afterwards on the 11th July, 1856, said Mary Jones, execu- 
ted her last will and testament, by which she devised and 
bequeathed the same property to her executors, in trust for 
her grand-son, John Thomas Fulwood, and shortly thereaf- 
ter died. The plaintiff, Francis Thomas, was the only per- 
son named as executor, who qualified. The negroes were 
in the county of Laurens, employed on the land under charge 
of the overseer, Charles A. C. Porter, the defendant. The 
executors of Henry P. Jones, resided in the county of Burke. 

Francis Thomas, the executor of Mrs, Mary Jones, brought 
this action of trover against the overseer on the plantation in 
Laurens county. Affidavit was made, and under the pro- 
visions of the Act of 1821, the defendant entered into bond 
for the forth-coming of the negroes, 

Upon the trial, on the appeal, the plaintiff offered in evi- 
dence the will of John Fulwood, deceased. Also the will of 
Mary Jones, formerly Mary Fulwood. He then proved that 
defendant was the overseer of the executors of Henry P. 
Jones, and that they all resided in the county of Burke, the 
value of the negroes, demand and refusal, and closed. 


Defendant introduced the deed executed by Mary Jones, 
and the will of Henry P. Jones deceased, and closed. 


The Court charged the jury: 

Ist. That the action was rightly brought against the de- 
fendant, who was the overseer on the plantation, and had 
charge of the negroes as overseer of the executors of Henry 
P. Jones, deceased ; and that plaintiff had as much right to 
sue him, though he was only overseer as to sue the execu- 
tors who were the real owners. 

2d: The Court after reading to the jury the case of Hol- 
lingsheud vs. lston,( Ga. Reports, ) charged them that 
the Supreme Court had in that case determined this case ; 

32 
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that they were in substance the same, and that the clause in 
the will under consideration in the case of Hollingshead vs. 
Alston, was the same in substance, as the clause in the wil! 
of John Fulwood, and that Mrs. Jones had no power to make 
the deed under which defendant claimed. 

3d. The Court further charged, that Mrs. Jones had not 
the power to alienate the property during her life, and any 
deed executed by her alienating the same was void, and her 
only power of disposition, under that will of John Fulwood, 
was by will. 

4th. The Court further charged the jury, that the particular 
character of the estate which Mrs, Jones took under the wil! 
of her first husband, John Fulwood, was not important in 
the determination of this case; for whether she took a life 
estate with the power of appointment or aseparate fee coup- 
led with power, both parties claimed under and by virtue of 
what they considered an execution of the power. That the 
controlling legal question in the case, was, as to when o2 
how the power could be executed. The opinion of the 
Court was that the widow of John Fulwood was restrained 
by his will from alienuting the property during her natura! 
life, that any deed she might make would be an alienation 
during life, and that consequently the only mode in which 
she could dispose of it, was by will. 


The Court refused to give in charge to the jury the requests 


made by defendants counsel. 
To all of which charge and refusal to charge, counsel for 


defendant excepted. 


The jury found for the plaintiff forty-six thousand nine 
hundred dollars, to be satisfied and discharged by the deliv- 
ery of the negroes within twenty-five days; and five thou- 
sand seven hundred and one dollars and twenty-five cents, 


for the hire, to be paid in money. 
Whereupon counsel for defendant tender their bill of ex- 
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ceptions, and assign as error the charges and refusals to charge, 
herein excepted to. 


I. .L. Harris and W. S. Rocxwe tt, for plaintiffs in error. 


A, H., Cuaprett, for defendant in error. 


By the Court—McDonatp, J. delivering the opinion. 


[1.] The first assignment of error presented in the record, 
is on the charge of the presiding Judge in the Court below, 
that this action was rightly brought against the defendant 
who was the overseer of the executors of the will of Henry 
P. Jones, and in that capacity had charge of the slaves sued 
for. 

The gist of the action of trover is the wrongful conversion 
of the property of the plaintiff by the defendant. The 
wrongful defention of the property is a conversion, and, in a 
tortious act, all are principals and equally liable. A servant 
may be charged in trover though the conversion be done by 
him, however innocently, for the benefit of his master; and 
it is immaterial whether he had his master’s authority or not. 
Leigh’s nisi. prius 1480. Stephens vs. Elwall, 4. M. & S. 259. 

The other points made in the record before us, depend en- 
tirely on the construction of John Fulwood’s will. 

[2.] What estate did his wife Mary Fulwood take under 

the will? If a life estate with the power of appointment as 
" to the reversion, was the instrument of writing executed by 
her to Joseph B. Jones, William B. Jones, James V. Jones, 
and Henry W. Jones, a good execution of that power? If 
not was her will, subsequently made, a good execution of it ? 

We think that the testator limited the interest that his 
wife should take in his property to an estate for life. The 
words of the will are “I will and bequeath to my beloved 
wife, Mary, all my property, both real and personal, to be at 
her control during her natural life.’ This clause of the will 
cannot, taken alone, vest a fee simple estate in Mrs, Fulwood, 
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under our statute, because a less estate is mentioned and 
limited in the bequest or devise. The word, “control,” can- 
not mean that she shall have an absolute fee simple, the pow- 
er of sale, so as to pass a fee during her naturallife. It can- 
not be used in a diflerent sense from its usual signification 
and import. The testator, it is manifest, did not use it in 
any other sense. He intended that she should have authori- 
fy over it, the management, superintendence and use of it 
during her natural life. The subsequent part of that clause 
cannot enlarge the life estate into a fee simple. “TI further 
will and request, that, at her death, she makes such a dispo- 
sition of it as she thinks best”? Here, then, the testator 
gives to Mrs, Fulwood an estate for life only, with power, at 
her death to make such a disposition of the reversion as she 
might think best. It is too well established to admit now, of 
a question, under these circumstances, that she could not 
take a fee in the property. Jackson vs. Robus, 16. Johns, 
Rep. 588. Tomlinson vs. Dighton, 1. Peer Williams 149. 
The instrument executed by Mrs. Fulwood to the defendant’s 
employers, and by him given in evidence, recites that Mrs. 
Jones, (Mrs. Fulwood,) had the power to dispose of the pro- 
perty according to the willof John Fulwood. 

[3.] Was that instrument a good execution of the power 
given in John Fulwood’s will? The language used by the 
testator is, “I further will and request, that at her death,” 
{Mary Fulwood’s death,) “she makes such a disposition of it 
as she thinks best” The power is not created by precatory 
words merely. The testator expresses himself strongly. He 
“wills and requests.”. The time is also designated by the 
testator at which the power isto be executed. “At her death,” 
the period at which many persons make their wills. He wills 
that, “at her death, she makes such a disposition of it as she 
may think best.” The common sense as well as legal inter- 
pretation of this seutence is, that she should dispose of the 
property by will, The word “it,” in this sentence, relates to 
,be property of the testator both real and personal; and can- 
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not be made to apply as insisted in the argument, to the life 
estate given to Mrs. Fulwood, without imputing to the 
testator the extreme folly of directing the donee of the pow- 
er, to dispose of an interest that must necessarily cease to 
exist at the very moment, that the instrument by which it is 
conveyed must take effect, if it could take effect at all. 

In this aspect of the case, it is scarcely necessary to con- 
sider whether the instrument executed to the Joneses was a 
good execution of the power. If it be a deed, it was not a 
good execution of a power which could be executed by will 
alone. If a will, it was subject to be superseded by a subse- 
quentrepugnant will. We will not therefore consider, wheth- 
erif there had been no subsequent disposition by will, made 
by her of the property, the appointment by that instrument 
would have been a valid execution of the power, 

We repeat, that if the instrument should be construed as 
a deed, it is not a good execution of the power; and if a will, 
it was revocable and was revoked by the will subsequently 
executed. Under that last will, the plaintiff claims and was 
entitled to recover. 





Judgment affirmed. 


Mapison Marsnatt, plaintiff in error, vs. THomas J. Mc 
Gnirr, assignee of fi. fa., defendant in error. 


.A. and Lb. had each a fi. fa. against C., A’s beingthe older. The attorney of A., 
C., D., and E. agreed, that E, should advance to such attorney, for A., the 
amount due on A’s f. fz; that such attorney should procure a_ transfer of 
the fi. fa., from A.to D.; and that C., with D. as his surety, should sign a 
note to E., for the money so advanced to A’sattorney. All this was done. 
Subsequently, D. paid up the note given by him and C.to E. Things being 
thus, B’s f. fa. brought money into Court. 
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Held, That D., as transferree of A’s fi. fa., was entitled to priority of payment 
out of that money, over B. 


Rule against Sheriff, in Pulaski Superior Court. Decision 
by Judge Cocuran, at Chambers, June, 1857. 


This was a motion to have a fi. fa., in favor of Samuel J. 
Lesseur against John H. Brantly, returned satisfied, and to 
appropriate money, in the hands of the Sheriff, arising 
from the sale of Brantly’s property, to junior executions, 

The following are the facts upon which the judgment of 
the Court below was rendered : 

Lesseur held af. fa. against Brantly, for one thousand dol- 
lars. This ft. fa., which was founded on a judgment of pri- 
or date to all others, was levied by the Sheriff, upon certain 
negroes belonging to Brantly, and which were advertised to 
be sold on sale day in April, 1856. Upon that day, and be- 
fore the hour of sale, Brantly proposed to one S. M. Manning; 
that if he would advance the money on Lesseur’s execution, 
that Thomas J. McGriff would become responsible for the 
repayment of not only that amount, but also for other de- 
mands which he, Manning, held against Brantly. In order 
to secure his claims, Manning accepted, or assented to the 
proposition, and so did McGriff, provided he could get the 
control of the 7. fa.. Upon consultation with Lesseur’s at- 
torney, Mr. Scarborough, he consented to receive the money 
under this arrangement, and made the transfer of the fi. fa. 
to McGriff, stating to them at the time, that such transfer by 
attorney was not legal, but that under the decision of the Su- 
preme Court, it was not necessary; but if it became so, he 
would obtain it. Manning paid the amount of the fi. fa. to 
Scarborough, and received the joint and several note or notes 
of Brantly and McGriff, for this amount, as well as for his 
other demands against Brantley. The money was advanced 
upon the credit, name, and responsibility of McGriff, who 
signed with Brantley, as trustee of Mrs. Elefair Brantley, 
wife of defendant. Afterwards, this note was taken up, and 
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McGriff gave his own note in lieu thereof, and had paid a 
large portion of it. 

Soon afterwards, Madison Marshall had an execution which 
he held against Brantley levied upon the same negroes, 
which were afterwards sold by the Sheriff, for about sixteen 
hundred dollars and which he held subject and ready to be 
paid, as the Court should order. 

Marshall ruled the Sheriff to show cause, why Lesseur’s 
fi. fa. should not be returned satisfied, and why the money 
in his hands should not be paid to his and other younger 
executions. 

Counsel for McGriff insisted, that Lesseur’s execution, 
which had been assigned to him, was entitled to be paid first 
out of the fund, 

It may be added, that after this controversy arose, Lesseur, 
upon application by Scarborough, gave him a power of at- 
torney, to transfer his fi. fa. to McGriff, and if already done, 
that he fully ratified, and confirmed it. 

The Court below decided, that Lesseur’s fi. fa. was first 
entitled to be paid out of the funds in the hands of the Sher- 
iff, And to this decision counsel for Marshall excepts. 


Cots, for plaintiff in error. 


I. L. Harris, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Lesseurs’s fi. fa. was older than Marshall’s. 

The agreement between Scarborough, Lesseur’s attorney, 
Brantly, the defendant in thetwo ft. fas; McGriff, Brantley’s 
friend; and Manning, the monied man; was in effect this : 
’ That Manning should advance to Scarborough, the amount 
due upon the Lesseur fi. fa. That Scarborough should geta 
transfer of that fz. fa., made by Lesseur to McGriff and that 
Brantly, with McGriff as his surety, should give his note to 
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Manning, forthe money advanced by him to Scarborough, 
as well as for the debts which he, Manning, already held on 
Brantley. This agreement was carried out. 

If this agreement was valid, it gave to McGriff the abso- 
lute right to the f. fu., on his paying the note made by him 
and Brantly, to Manning; and, consequently, gave him, in 
that event, the right to collect the ff. fa. out of the money 
raised by the Marshall 7. fa. The agreement was not one 
for the satisfaction of the older fi. fa. The only condition 
on which McGriff would become a party to the agreement, 
was that the fi. fa. should be kept unsatisfied, and should be 
transferred to him, for his security or indemnity, in the event 
that he had the Manning note to pay. 

Was the agreement valid? So far as the parties to it were 
concerned, there can be no doubt, that it was, if it bound 
Lesseur, Butitdid bind him; he ratified the action of his 
attorney, Scarborough, and made a transfer of the ji. fa. to 
McGrifl And, omnis raiihabitio retrotrahitur, et mandato 
priori xquiparatur. Stor, 4g. § 245. 

And it must be equally true, that so far as Marshall, the 
plaintiff in the younger jf. fa., was concerned, the agreement 
was also valid, ifthe agreement was one that could do him 
no prejudice. 

And the agreement was one that could do him no preju- 
dice. The agreement gave to the Lesseur ji. fa.,no addi- 
tional advantage whatever, over the Marshall ff. fa. The 
Lesseur fi. fa., being the older of the two, had originally pre- 
cedence of payment out of Branily’s property. The agree- 
ment caused the right to receive this payment, to pass from 
Lesseur to McGriff. That was all that it did, so far as the ef- 
ficacy of the 7. fa. was concerned. But it was all one to the 
Marshall 7. /@., who was the person, to receive this pays 
ment. 

The agreement, then, was valid, as to all concerned. 

And it appears, that McGriff, the surety of Brantly to the 
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Manning note, had paid Manning that note, by substituting 
his own individual note, for that note. 

Consequently, McGriff was the absolute owner of the Les- 
seur fi. fa. And therefore, it must be true, that the Court 
was right, in giving him precedence of payment over Mar- 
shall, out of the money raised by the Marshall fi. fa. 

But-say, that the agreement was not valid. Say, that the 
want of authority in Scarborough, Lesseur’s attorney, to bind 
Lesseur, rendered the agreement invalid, then still the result 
would be the same, for in that case, the transfer by Scarbo- 
rough would be void, and the f.,fa. would stand, in all res- 
pects, as if no such agreement had been made. Consequent- 
ly, it would stand open as the ji. fa. of Lesseur himself; and 
he would be entitled to the precedence over Marshall. 

Any way, therefore, the Lesseur fi. fa. was entitled to this 
precedence; and the Court was right in holding it so enti- 
tled. 

We, therefore, affirm the judgment of the Court below. 


Judgment affirmed. 





Cutten O’NEAL, plaintiff in error, vs. Jozn Derse, defendant 
in error, 


Ifthe defendant be under obligation to refund money which has been paid to 
him by mistake, the person who has committed the mistake, and been com- 
pelled to account to the true owner, may sue for andrecover back the fand; 
his right to do so, being founded in the equity of his case. 


In Equity, from Laurens Superior Court. Decision on 
demurrer, by Judge Love, at October Term, 1857. 


This bill was filed by Joel Deese, against Cullen O’Neal* 
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The allegations are, that in the fallof 1850, Thomas M. Yopp 
sent td the Central Railroad, at station No. 15}, five bales of 
cotton, to be shipped to Washburn, Wilder & Co., of Savan- 
nah About the same time, defendant O’Neal sent to the 
same station, forty-five bales of cotton, with directions that 
they be shipped to the same house. Complainant was the 
agent of the road, at said station, and while Yopp’s cotton 
was in the cotton yard at the stution, the marks on the bales 
were washed out and obliterated by the rains to which it was 
exposed. That afterwards,in re-marking said cotton, through 
mistake, Yopp’s cotton was marked as O’Neal’s, and all con- 
signed to Washburn, Wilder & Co, as the cotton of O’Neal. 
Washburn, Wilder & Co. sold the entire 50 bales as O’Neal’s, 
and remitted to him the amount of sales. That the 5 bales 
belonging to Yopp, thus included, amounted to $222 50,and 
which was received by O’Neal with the rest. 

Yopp afterwards, through his factors, the said Washburn, 
Wilder & Co., called upon the Railroad Co., to account for 
his 5 bales, and upon presenting complainant’s receipt, the 
company responded and paid, as the value of the said 5 bales, 
the sum of $222 50. 

The company called upon complainant, agent as afore- 
said, to make good this loss, caused through his mistake, and 
he repaid to them the amount which they had paid Yopp. 
That afterwards, Yopp gave complainant an order on O’Neal 
for the saidsum of $222 50, the proceeds of said five bales 
of cotton, which he had received. O’Neal, upon being ap- 
plied to, refused to refund. 

To this bill O’Neal demurred, for want of privity between 
complainant and defendant. 

The Court overruled the demurrer, and defendant excepts. 


Iverson L. Harris, for plaintiff in error. 


Joun R. Cocurane, for defendant in error. 








yw i! 
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By the Court—Lumrxtn, J. delivering the opinion. 


Our judgment is, that there is equity in the bill; and that 
the demurrer was properly overruled. Nor can we see any 
good reason why a recovery should not have been had at law. 

In the great case of Moses vs. McFarlan, 2 Brunow, 1005, 
Lord Mansfield denied that the right to recover in a case 
like this, was founded upon the idea of privity in contract, 
either express or implied; but on the contrary, held, that “ if 
the defendant be under an obligation, from the ties of natural 
justice, to refund, the law implies a debt; and gives this 
remedy founded upon the equity ofthe plaintiff’s case, as if 
it were upon contract. “In one word,’ says his Lordship, 
“ the gist of this action is, that the defendant, upon the cir- 
cumstances of the case, is obliged by the ties of natural jus- 
iice and equity, to refund the money.” 

And this Court says, in Culbreath vs. Culbreath, 7 Ga. 
Rep. 64, “ if there is justice in the plaintiff’s demand, and in- 
justice or unconscientiousness in the defendant’s withholding 
it, the action lies, or to use more appropriate language, the law 
will compel him to pay.” 

Without any order then from Yopp to O’Neal, to refund 
the $222 50, paid-to him by mistake, from the sale of the 
five bales of cotton, which belonged to Yopp and not to 
O’Neal, as is admitted by the demurrer to the bill, we should 
have felt unwilling to send the complainant out of Court. 
With that order, we should be inexcusable for doing so. In- 
deed, Mr. O’Neal owes it to himself to answer this bill, and 
assign the reason, as he no doubt can do, why he apparent- 
ly holds on to money which does not belong to him, and 
which an innocent man has had to pay to the rightful owner. 

It is supposed that there is no precedent in the books for 
such a proceeding. We think,and have endeavored to show, 
that there is; but if not, principle requires that one should 
be established. It would argue a great defect in the moral 
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administration of justice, if one man could retain the money 
of another, for which he had given nothing, and which he 
received by mistake. 


Judgment affirmed. 


Harpy Bryray, plaintiff in error, vs. Erurtam G. Ponper, 
trustee, defendant in error, 


j1.] All the parties defendant in a cause instituted in a State Court, subject to 
be removed to a Circuit Court of the United States, under the provisions of 
the 12th sec. of the Judiciary Act cf the United States, psssed in 1789, must 
join in the petition for removal. 

[2.] An affidavit, “to the best of the knowledge and belicf” of the affiant is not 
sufficient to warrant the issuing of a writ of ve exeat, and such a writ ordered 
on such an aflidavit willbe discharged on motion. 


In Equity, from Thomas Superior Court. Decision by 
Judge Cocuran, at June Term, 1857. 


This was a bill filed by Ephraim G, Ponder, trustee of Mrs. 
Mary A. FE. Atkinson, against Hardy Bryan, (formerly of the 
State of Georgia, but at the time of the filing of the billa 
citizen of the State of Louisiana,) and Shadrack Atkinson, 
the husband of said Mary A. E., the cestud gue trust, of the 
State of Florida. 


As the decision of this Court is made upon questions not 
arising out of the facts of the case, it is not necessary to state 
them. 


The bill amongst other things, prayed for a ne exeat against 
5 §s, pray 5 
Bryan, which issued under the sanction and order of the 
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Chancellor, upon the following affidavit made by the cestut 
gue trust, to-wit: 

GEORGIA, __In person appeared before me, Thomas 
Tuomas County. { Simmons, a Justice of the Peace in and 


for said connty, Mary A. E. Atkinson, who being duly sworn, 
deposeth and saith, that, to the best of her knowledge and 
belief, the statements in the above bill are true and correct 
in fact. 
(Signed) MARY A. E. ATKINSON, 
Nov. 30th, 1855. 
Tuomas Srmons, J. P. 


The bill was returnable to May Term, 1856, at which 
Term complainant applied for an order to have service per- 
fected on Atkinson by publication, Defendant, Bryan, had 
been arrested under the writ of ne exeat issued, and had giv- 
en bond with security, as required. At December Term, 
1856, the usual rule was taken, requiring the defendant to 
appear at the next Term of the Court, and plead, answer or. 
demur, not demurring alone, to the bill. At the next Term, 
being June Term, 1857, Bryan appeared and petitioned the 
Court for a removal and transfer of the case to the Circuit 
Court of the United States for the District of Georgia, in ac- 
cordance with the.12th sec. of the Judiciary Act of the United. 
States, passed in 1799, alleging that he was a citizen of the 
State of Louisiana, and that the amount involved exceeded 
the sum of five hundred dollars. 

The Court refused to grant or allow the removal, on the 
ground that the application came too late; that it should have 
been made at the appearance Term, that is the Term to which 
the bill was returnable. To which Bryan, by his counsel 
excepted. 

Counsel for Bryan then moved, having filed his answer, 
to discharge the ne ereat, on the ground that the affidavit 
verifying the bill was insufficient. And further, moved to dis- 
miss the bill on the ground that the equity was sworn off by 
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the answer, which motion, after argument, the Court over- 
ruled, and counsel] for Bryan excepted. 


W. S. Rocxwe t, for plaintiff in error. 
Barxey, for defendant in error. 
By the Court.—McDona tp, J. delivering the opinion. 


[1.] By the 12th section of the Judiciary Act of the United 
States, passed in 1789, if a suit be commenced in any State 
Court by a citizen of the State in which the suit is brought, 
against a citizen of another State, and the matter in dispute 
exceeds the sum of five hundred dollars, exclusive of costs, to 
be made appear to the satisfaction of the Court, and the de- 
fendant, at the time of entering his appearance in such State 
Court, file a petition for the removal of the cause for trial in 
the next Circuit Court, to be held in the District where the 
suit is pending, and offer good and sufficient security for his 
entering, in such Court, on the first day of its next session, 
copies of the process against him, and also for his there ap- 
pearing and entering special bail in the cause, if special bai! 
was originally requisite therein, it shall then be the duty of 
the State Court to accept the surety, and proceed no furthe: 
in the cause. We think the Court below was right in disal- 
lowing the removal of the cause to the Circuit Court of the 
United States, but we are not agreed that the ground, o1 
which the presiding Judge put his refusal, ought to be sus- 
tained. The Courts of the United States are Courts of limi- 
ted jurisdiction; and statutes relative to their jurisdiction, 
and for the transfer of the jurisdiction of causes from a State 
Court, must be strictly construed. After the time has passed 
for the removal of a cause from a State Court to a Circuit 
Court of the United States, the State Court cannot, by agree- 
ment, consider a petition for removal as having been filed in 
proper time, to give the Circuit Court of the United States 
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jurisdiction. Peter’s C. C. Reports 44; Livingston vs. Jef- 
ferson,1 Brochenbrough’s Rep. 211, Gibson vs. Johnson. In 
this case there are two defendants, one resident in Louisiana 
and the other in Florida. They are charged with combining 
and confederating against the c stui que trust of complainant, 
and were, therefore, properly joined. Oneofthem was served 
personally, and the other by publication. Only one of the 
defendants has appeared. For the other defendant, no ap- 
pearance has been entered. For aught that appears in the 
record, he is satisfied with the jurisdiction of the State Court. 
He does not join in the petition for removal. The Act of 
Congress authorized the “defendant,” to file his petition for 
the removal of the cause. The persons who make the party 
defendants should join in the petition, and one party defend- 
ant should not be permitted to change the jurisdiction with- 
out the consent of his co-defendants, for if the petition suc- 
ceed the whole cause must be removed. It cannot be re- 
moved in part. If it go, it must goas a whole. “The right 
to question the jurisdiction is personal to the very parties 
over whom it is alleged the Court has no jurisdiction. Their 
co-defendants cannot plead it,or demur, or move to dismiss.” 
Rice vs. Tarver and others, 4 Ga. Rep. 592. We hold, that 
under the Act of Congress, all the parties defendants, who 
have been brought before the Court, by service, in any man- 
ner, must join in the petition to remove the case from the ju- 
risdiction in which it was instituted, and that one defend- 
defendant cannot transfer the jurisdiction for another, any 
more than he could for that other, object to the jurisdiction. 
For these reasons we affirm the judgment of the Court as to 
the first ground of error complained of in the record. 

[2.] The defendant moved to discharge the writ of ne exeat 
Republica, because the affidavit in support of the alligations 
of the bill was insufficient. The charges in the bill were 
sufficiently strong and positive to have justified the issuing 
of the writ, if they had been sworn to positively. They are, 
however, sworn to by complainant’s cestui que trust,“t> the 
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best of her knowledge and belief.” It isno more than if the 
phrase “ to the best of her knoweldge and belief’ had been 
annexed to each specific charge made in the bill. Every 
charge in the bill may be false, and yet each one may be 
true to the best of the knowledge and belief of the affiant. 
It is much weaker than an affidavit of belief, for the party 
does not state that she does believe. The affidavit must be 
positive as to the intention to leave the State, or of the de- 
clarations of the defendant to that effect. Oldham vs. Old- 
ham, 7 Vesey Jr. 410; Etches vs. Lance, 1b.417. Inasmuch 
as this Gourt is of opinion that the writ of ne exeat should be 
discharged because of the insufliciency of the affidavit, it is 
unnecessary to consider the other point made in the motion 
complained of, in the bill of exceptions. 


Judgment reversed. 


Bensamin Pore and Wire, plaintiffs in error, vs. NATHAN 
Tucker, defendant in error. 


{1.}] A gift to a father in trust for his children, is an executed trust. 
{2.] The wife’s “chattels personals in possession” vest absolutely in the husband 


on the marriage. 


Trover, in Laurens Superior Court. Tried before Judge 
Loves, October Term, 1857. ; 


This was an action of trover by Benjamin Pope and wife 
against Nathan Tucker for the recovery of a negro woman, 
named Rena, and her children. 


Defence, Statute of Limitations. 
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The following claus2in a deed of gift executed by Instance 
Hall, dated 27th July, 1833, was the foundation of plaintiffs 
claim and title: 

I give unto my son, Littleton G, Hali,in trust and for the 
sole use and benefit of his children, to have and to hold for- 
ever, a tract of land adjoining the two last mentioned tracts, 
and containing equal number of acres with one of them. 
Aud also a negro man named Perry, a negro woman, Dor- . 
cas, and a girl named Rena.” 

Mrs. Pope was one of the children of Littleton G, Hall, and 
was married in January, 1837. 

There was evidence that defendant had notice of the deed, 
and the claim of the children of Littleton G. Hall to the ne- 
gro, Rena, when he bought her. 

Defendant purchased Rena from Littleton G. Hall, June, 
1837, and received an absolute bill of sale from him, war- 
ranting the title. 

Upon offering in evidence, said bill of sale, plaintiff objec- 
ted to its introduction on the ground that it was not preperly 
recorded, which objection was sustained by the Court, 
Whereupon defendant called a wituess, who proved the 
hand-writing of the subscribing witness, when the bill of sale 
was admitted, 

The jury found for the plaintiffs six hundred dollars, 


Defendants moved for a new trial on the grounds: 

Ist. That the verdict is contrary to law. 

2d. That the verdict is contrary to evidence, 

3J. That the verdict is contrary to the charge of the Court, 
in this, that the Court charged “that if Littleton G, Hall re- 
pudiated the trust, and said the property was his individual 
property, and the plaintiffs had notice thereof, the statute of 
limitations is a bar to a recovery.” 

4th. That the verdict is strongly and decidedly against the 
weight of evidence. 


33 
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After argument, the Court set aside the verdict and granted 
the motion for a new trial. 

And to this decision, granting a new trial, plaintiffs excep- 
ted, and assign the same as error. 





Cocuray, for plaintiffs in error. 
W. S. Rockwett, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Was the Court below right, in granting the motion for a 
new trial? 

One of the grounds of that motion was, that the verdict 
was contrary to the evidence. 

Was this ground well taken? 

One of the pleas was the statute of limitations, viz: that 
the cause of action was one that had arisen, more than four 
years before the commencement of the action. 

Did the evidence support this plea? 

The evidence discloses a deed made by Instance Hall, the 
grandfather of Mrs. Pope, containing this clause: “I give 
unto my son Littleton G. Hall in trust, and for the sole use 
and benefit of his children, to have and to hold forever, a 
tract of land adjoining the two last mentioned tracts, and con- 
taining equal number of acres with one of them, and also a 
negro man named Perry, a negro woman Dorcas, and 
a girl named Rena.” 

The title of the plaintiffs to Rena and her children depen- 
ded on this clause; Mrs. Pope one of the plaintiffs, being one 
of the “children” of Littleton G. Hall, and having been mar- 
ried to Mr. Pope, after the date of the deed. 

What interest, then, did she take in Rena and her children, 
under this clause? 

[1.] She took a vested legal interest. The trust was an 
executed, notan executory one. There was nothing to be 
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done by the trustee. Jordan vs. Thornton,7 Ga. 517; Ed- 
mondson and Wife vs. Dyson, 2 Kelly 307; Glenorehy vs. 
Bosville, 1 Lead. Cas. in Eq. 

A vested legal interest in Renaand her children, then, was 
what Mrs. Pope took under this clause. Such an interest is 
sufficient to support trover; and therefore, Mrs. Pope if she 
had remained unmarried might have brought trover, in her 
own name, for Rena and her children. 

[2.] She married Mr. Pope. What interest did he acquire 
by the marriage? He acquired whatever interest she had; 
and he acquired that interest absolutely. “But the marriage 
is an absolute gift of all chattles personals in possession in 
her own right, wheiher the husband survive the wife or no; 
but if they be in action as debts, by obligation, contract, or 
otherwise, the husband shall not have them, unless he and 
his wiferecover them. Coke Litt. 351, 0. 

Were Rena and her children, “chattels personals in pos- 
session,” of Mrs. Pope, at the time of the marriage, 

The marriage took place on the 5th of January, 1837. On 
the 10th of January, 1837, the father of Mrs. Pope, named 
as trustee in the deed aforesaid, conveyed Rena to Tucker, 
the defendaut in the action. There is no evidence of any 
other act of conversion, on the part of the father, except this 
sale to Tucker. It is to be presumed, therefore, that at the 
time of the marriage, the father was holding possession of 
Rena, for his children, in whom the legal title to her was. 
And if he was, then, his possession was their possession, 
Consequently, we may say, that Rena was a chattel personal 
in possession, of the children, including Mrs Pope, at the 
time of her marriage. 

Indeed, the authorities seem to go the length of saying, 
that even if at the time of the marriage, a specific chattel per- 
sonal of the wife, is in the adverse possession of some third 
person, such chattel is, nevertheless, to be considered a chat- 
tel personal in Aer possession, and therefore, that it is one 
which passes abs»lutely to the husband, so that, he may re- 
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cover it in his own name, Powers el ux. vs. Marshall, Vin. 
Abr. Bar. and Feme. (S.) 10 Id, (S8.) 323539; Balmore vs, 
Graves, Id. (S.) 53; Bac. Abr. (C.) 3, McQueen Husb. and 
Wife,1920 46; Bill Law Prop. as to Hush. and Wife, 49, 
50. 

Mr. Pope then, by the marriage, acquired, absolutely, Mrs, 
Pope’s interest, in Rena; and, therefore, acquired the right 
to bring suit in his own name, in respect to any subsequent, 
if not, in respect to any previous appropriation, or conversion 
of Rena. 

The sale made to Tucker, by the father of Mrs. Pope, was 
subsequent to the marriage, and such sale was a conversion 
on the part of both buyer and seller, consequently, by such 
sale, Mr. Pope acquired the right to bring trover in his own 
name, against Tucker, immediately. 

The sale was in 1837. The right of action being one 
arising at the time of the sale, was one, therefore, of which, 
what the plea said, was true, viz: that it arose more than four 
years before the commencement of the action. 

That the action was bronght in the names of husband and 
wife, can make no difference; the entire right was in the 
husband. 

We think, then, that the plea of the statute of limitations, 
was supported by the proof. 

And, therefore, we think the Court was right, in granting 
the motion for a new trial. 





—» 


Judgment aflirmed, 
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Witiiam G. Ponper, ex’or, plaintiff in error, vs. WiLL1AM 
Foster, guardian, defendant in error. 











A guardian residing out of the jurisdiction in which the property of his ward 
is situated, may sustain a bill to have an allowance for past expenses, and 
a decree, that sums suitable to the circumstances of his wards shall, at stated 
periods, be deposited in Court, at his disposal, for their future maintenance 
and education. 


In Equity, from Thomas Superior Court. Decision om 
demurrer, by Judge Cocuran, at June Term, 1857. 


This was a bill filed by William Foster, against William 
G. Ponder, executor of James Vickers, deceased. 

The bill alleges, that James M, Vickers, of Thomas county, 
died in 1847, leaving his wife, Ann E, Vickers, and two 
children zn esse, and his said wife enciente, who, after his 
death, gave birth to a posthumous son. 

That deceased left a will which was duly admitted to pro- 
bate, and defendant, Ponder, qualified as executor thereof. 

By the third section of his will, testator bequeathed a large 
estate to his said three children, which he directed to be re- 
tained and controlled by his executor, until his children res- 
pectively came of age. That the annual value or increase of 
the estate thus given, to his children, amounted to about sev- 
en thousand dollars. 

The bill further alleges, that complainant intermarried with 
the widow of testator, and with her removed to the State of 
Texas, carrying with them the said three children, all of ten- 
der age. That he is now a citizen of Texas, and has there 
been appointed guardian of the persons of said children, and 
of their property or estate, to the amount of ten thousand dol- 
lars, and has entered into bond and security for the faithful 
discharge of his trust. That since his intermarriage with 
their mother, the entire support, maintenance, and educa- 
tion of said children, have been borne by complainant, who 
has paid out some three thousand dollars therefor, and has 
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exhausted his resources and estate thereby. That the estate 
bequeathed to said children, is now in the hands of defend- 
ant, as executor, who refuses to pay to complainant, the sum 
thus paid and advanced by him. 

The bill prays, that an account be had of the value of the 
estate belonging to his wards, in the hands of defendant; 
that an account be taken of the amounts paid out and expen- 
ded by him, for their support and education, and that said 
defendant pay to complainant the sums thus ascertained, 
and that a further sum be annually paid to complainant, for 
the future support and educatiun of said children; that said 
sum be fixed by authority of this Court, and defendant or- 
dered to pay over the same. 

To this bill defendant demurred. 

Ist. Because there was no equity in the bill. 

2d. Because complainant has ample remedy at common 
law. 

3d. Because complainant is not the guardian of said chil- 
dren, the Court making the appointment having no juris- 
diction. 

The Court overruled the demurrer onall the grounds ta- 
ken. And to this decision counsel for defendant excepted. 


Coxe, for plaintiff in error. 


HanseEtt, by I. L. Hagnis, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


The complainant and his wife, Ann E. Foster, were ap- 
pointed guardians of the persons of Pleasant N. Vickers, 
James M. Vickers, and Henrietta E. Vickers, by the county 
Court of Harrison county, Texas, and William Foster was 
appointed by the same Court, at the same time, guardian of 
their estate, with power and authority to demand and re- 
ceive from the person having charge of their deceased fa- 
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ther’s estate, in Georgia, the sum of ten thousand dollars, to 
be, by him retained, for their proper maintenance and edu- 
cation. William Foster instituted this suit for the purpose 
of having an enquiry made into the value of the estate of his 
wards, and account taken of the moneys expended by him, 
in their maintenance and education, and havinga sum suffi- 
cient for their future support and education paid to him. 

The defendant demurred to the bill for the want of equity : 
because the complainant has a common law remedy, and 
because he was not legally appointed guardian. 

These children are entitled to asupport and education from 
their deceased father’s estate, and a Court of Chancery is the 
appropriate tribunal to hear their application, and determine 
what is right and proper for them, as well as to examine into 
the charges exhibited by their guardian against them. A 
Court of Chancery alone can decree, to them an annnal or 
semi-annual allowance, in a manner to protect them from 
imposition on the one hand, and on the other to secure to 
them the means of future support, "maintenance and educa- 
tion, suitable to their circumstances. According to the bill, 
they are out of the jurisdiction where their property is, and 
it may be indispensible to their future training and mainte- 
nance, that the Court ora Master should report what is fit 
and proper for them, as an allowance; and that the defend- 
ant should be required to deposit in Court the amount, at 
such times as the Court may direct, for the use of the wards 
of complainant. The common law Courts afford no ade- 
quate remedy in such cases. The last ground taken in the 
demurrer, was abandoned by plaintiff in error. 








Judgment affirmed. 
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Cuartis Carrot, plaintiff in error, vs, Witt1am H. Roserts, 
defendant in error. 


It is not error in the Court in its charge to the jury to state, that certain por- 
tions of the testimony. the admissibility of which was objected to, during 
the progress of the trial, was competent proof; leaving its sufliciency to be 
passed upon by them, 


Assumpsit, in Thomas Superior Court. Tried before Judge 
Cocnran, at June Term, 1857. 


This was an action by William H. Roberts, against Curtis 
Carroll, for the recovery of damages for breach of warranty 
of the soundness of a negro sold by Curtis to Roberts. 


During the trial, defendant excepted to many of the rulings 
and decisions of the presiding Judge, and to his charge to 
the jury. 


The jury found for the plaintiff six hundred dollars, with 
interest from the date of the bill of sale. 

Upon the hearing and argument in the Supreme Court, 
counsel for plaintiff in error, abandoned all the exceptions, 
but the one relating to that part of the charge, in which the 
Judge stated to the jury, that the opinions of practicing phy- 
sicians, were competent evidence, 


Coxg, for plaintiff in error. 


McIntyre & Youne, reprenenten by I. L. Harris, for de- 
fendant in error. 


By the Court.—Lumrxin, J. delivering the opinion. 


The only question in this case is, whether it is error in the 
Court to charge the jury, that certain portions of the testimo- 
ny which have been submitted during the trial is, a a 
evidence? 
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The complaint is, that the jury may have misunderstood 
the Judge; and have supposed that he meant, that the proof 


‘referred to, was sufficient to control the case. And it is pos- 


sible that such may have been the fact. There is no proof, 
however, of any such misapprehension, It is mere coujec- 
ture, without any showing from the jury itself or frem any 
other quarter to support it. 

Besides it was the duty of counsel at the time, to have 
called the attention of the Judge to the subject, to have sug- 
gested at least the possibility of a mistake, in order that it 
might be explained. In the absence of all testimony to the 
contrary, we are bound to presume, that the jury understood 
the Judge: and if so, it was not error to state to them that 
certain evidence, the admissibility of which was objected to 
during the progress of the trial, was competent; leaving its 
sufficiency to be passed upon by them. 


Judgment affirmed. 





Ezextext S, Canpter, claimant, plaintiff in error, vs. Jon 
Hammonp, escheator, defendant in error. 


[{1.] In some special cases, a motion for a new trial may be made after a motion 
in arrest of judgment. 

(2.] In extraordinary cases, where the ends of justice require it, and the cause 
is still within the control of ihe Court, a rule 27st may be moved after the 
expiration of the Term at which the trial was had. 

{3.] If a brief of evidence on a motion for a new trial, be made out, agreed to, 
and filed at the Term of the Court when the application is made, it is in time- 

[4.] It is too late for a party to object to the form of the oath administered tothe 
jury, ater he has allowed the case to proceed without objection and stood 
the chances for a verdict. 


{5.] Deed manumitting a slave, executed in the State of New Jersey under the 
laws thereof, good and valid on the face of it, is admissible in evidence, and 
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whether it was a part of a proceeding violative of the laws of Georgia and 
depending on other evidence is a question for the jury. 


Motion for new trial, in Baldwin Superior Court. Decis- 
ion by Judge Harpeman, at August Term, 1857. 


This case was tried at February Term, 1857, when the ju- 
ry found for the escheator, and the defendant moved in ar- 
rest of judgment, on the ground that the jury were not sworn 
as required by Act of 1819. The presiding Judge granted 
the motion, and counsel for the escheator excepted, and the 
case coming up before the Supreme Court, at Milledgeville, 
May Term, 1857, that Court reversed the judgment of the 
Court below, on the ground that there was nothing in the 
record which showed that the proceedings were irregular, or 
that the jury was not legally sworn. 

At the August Term of the Superior Court of said county, 
the judgment of the Supreme Court, was made the judgment 
of that Court, and that the escheator have leave to enter up 
judgment, nune pro tunc, on the verdict. 

At the same Term, counsel for defendant moved for a new 
trial on the following grounds: 

ist. Because the jury were not sworn as required by the 
escheat law. 

2d. Because the contract between Joe, the free man of 
color, and his master for his manumission, was void, and the 
Court erred in permitting the deed of manumission to be 
read in evidence. 


Counsel for the escheator showed for cause against the 
motion : 

Ist. That the Court has no power at this Term to enter- 
tain a motion for a new trial, the verdict having been render- 
ed at February Term, and no motion having then been made 
and entered on the minutes, or no brief of evidence filed, 
for a new trial. 

2d. That after verdict for plaintiff at February Term, de- 
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fendant’s counsel served counsel for escheator with notice of 
a rule nisi for a new trial on one of the same grounds now 
relied on, after which he abandoned said rule, and moved 
for and obtained an arrest of judgment. 

3d. That defendant having at the former Term moved for 
arrest of judgment, on one of the same grounds now relied 
on for new trial, which motion was granted, but afterwards 
reversed by the Supreme Court, he has no right now to move 
for a new trial. 

4th. That having submitted to be tried by the special jury 
under their usual oath, without objection, and knowing that 
they had not been sworn as required by the Escheat Act of 
1817, the defendant has thereby waived all right of the ex- 
ception to the jury, after verdict. 

5th. That no defect of justice has occurred in the trial, 
the same having been fair and full, and not excepted to at 
the time. Substantial justice has been done, and the verdict 
rendered under the solemnity of the special jury oath. 

6th. That the special jury oath of 1811, which was admin- 
istered in this case, includes substantially and almost literal- 
ly the escheat clause oath of 1817, and therefore after verdict, 
is sufficient. 

7th. That the record is silent as to what oath was admin- 
istered to the jury, and therefore after verdict, the law pre- 
sumes the proper oath was administered. 


8th. That the jury were properly sworn. 
9th. That without regarding the deed of Thadeus G. Holt, 


the former owner of Joe, to Thomas Butler, in May, 1821, 
and whether it was valid or void, the evidence of said Holt 
shows that he had abandoned him as property ever since the 
date of the deed, making no claim to him, nor exercising 
and dominion over him or his acquisitions; and the evi- 
dence of Jos. Simpsonand the Book of Enrollments of 
free negroes of Baldwin county, and certificates of regis- 
try issued by the Clerk of the Inferior Court of said coun- 
ty for thirty-three years, and the tax receipts for thirty- 
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one years, all show that Joe was prima facie and presump- 
tively free, living in a stateof perfect freedom, a farmer with 
lands and property and household, living without the con- 
trol or presence of any white man for 35 or 40 years, and hav- 
ing a guardian during all that time. 


Judge Hardeman refused the motion for a new trial, and 
counsel for claimant excepts. 


Kenan, Rocxwe.., and Harris, for plaintiff in error. 


W. McKintey, conira. 
By the Court.—McDonatp J., delivering the opinion. 


The presiding Judge in the Court below put his refusal of 
the new trial on two grounds only, and those grounds had 
no reference to the merits of the application. The first 
ground was that an unsuccessful motion in arrest of judg- 
ment had been made in the cause; and the second ground 
was, that no motion for a new trial was made at the Term 
of the Court when the trial was had and no brief of evidence 
was then filed. 

[1.] Whether a motion for a new trial can be made in the 
Courts in England, after an unsuccessful motion in arrest of 
judgment, is more a matter of practice than a legal rule. 
The practice is different in the different Courts. In the Court 
of excheqeur, a motion in arrest of judgment, was refused, 
because it was not made within the four first days of the 
Term, next after the trial of the cause, and because it was 
made after a rule nisi for a new trial had been disposed of. 
Lane and another vs. Crockett, 7. Price 566. In Kings 
Bench a motion in arrest of judgment may be made at any 
time before judgment entered up, and even after a rule for a 
new trial has been discharged. 1. Sellon’s Pract. 497. In 
common pleas, a motion in arrest of judgment may be made 
after a new trial has been moved and refused. 16.482. This 
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is the practice of these several Courts in regard to motionsin 
arrest of judgment. ‘The rule of practice is somewhat dif 
ferent in relation to motions for new trial. In the Court of 
Excheqeur, in the case already cited from Price, the Court 
said that the motion in arrest of judgment and for a new 
trial might have been submitied in the alternative. This 
remark cannot be considered as evideuce of a settled prac- 
tice iu that Court, but it seems to me that it would be a judi- 
cious rule, calculated to promote the ends of justice. In 
Sellon’s practice of the Court of King’s Bench and common 
pleas, the remark is made that a motion in arrest of judgment 
may be made after a new trial has been moved for and refus- 
ed, but not vice versa. lence, according to that authority,a 
motion for a new trial cannot be made after a motion in ar- 
rest of judgment. In extraordinary cases, however, it has 
been held that a motion for a new trial will be entertained 
after a motion in arrest of judgment. Tidd’s Prac. 913. 

[2.] Motions in arrest of judgment and for new trial in 
England, are not made before the justices of assize who try 
the cause, but before the Court to which the record is returu- 
ed, atthe Term next after the trial. Judgment can be entered 
in the Court only to which the proceedings are returned, and 
that on uotice to the opposite party. 3. BL Com. 386. Here, 
judgments must be entered in the Court where the cause was 
tried, and within four days after its adjournment and no no- 
tice to the opposite party is required, 

The Superior Courts are vested with power to grant new 
trials in such manner and under such rules and regulations 
as they may establish, and accordiug to law and the customs 
and usages of Courts, The Siperior Courts have established 
but one rule in reference to the granting of new trials, and 
that simply requires, that on every application for a new trial, 
a brief of the testimony in the cause shall be filed by the 
party moving for such new trial, under the revision and ap- 
proval of the Court, 61st common law rule. The mode of 
proceedings in the English Courts, for the trial of causes, 
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their transmission of the record to another and a higher 
Court for final judgment, &c., are so dissimilar to ours, that 
we cannot look to them for authoritative precedents, Our 
Courts however, have adopted a rule of practice, which, as 
far as I know, prevails as a general rule, that when a party 
is dissatisfied with a final verdict in a cause, he must move 
a rule nisi at the Term of the Court at which the trial was 
had, calling on the opposite party to show cause at the next 
succeeding Term of the Court, why a new trial should not 
be granted. This is the general rule. But cases may arise, 
and have arisen, in which it would be proper and just for 
the Court to grant the rule though the Term had passed at 
which the trial was had. This Court has recognized the 
power of the Court to grant a new trial, after the expiration 
of the Term, at which the cause was tried, in peculiar and 
extraordinary cases. Graddy vs. Hightower et al., 1. Kelly’s 
Rep. 253. Courts of equity will, sometimes, grant new trials 
in Courts of law, or do what is equivalent thereto. 

Indeed, there was a time, when Courts of law would scarce- 
ly grant them, and the resort that a party aggrieved by any 
unjust and oppressive verdict, was principally to a Court of 
Chancery. Things have changed, and Courts of law have, 
for a great while, exercised liberally the power, of granting 
new trials, and, for that reason, Courts of Equity have been 
less disposed to interfere with verdicts rendered in common 
law Courts. In extraordinary cases therefore, where the 
cause is still under the power of the Court which tried it, 
we see no reason, that if the justice of the case may require 
a new trial, why it should not grant it. In this case, there is 
patent in the record a sufficient reason wherefore the defend- 
ant’s counsel may have abandoned the motion which they 
made for a new trial. They supposed that they had good 
ground for arresting the judgment of the Court, and their 
judgment in this respect was fortified by the presiding Judge, 
who granted the motion to arrest it. This Court reversed 
that judgment, and when the case was remitted to the Court 
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below, they renewed the motion for a new trial, Under the 
special circumstances of this case, the Court ought to have 
heard the motion on its merits. 

[3.] We think that the Court below misinterpreted the 61st 
rule of Court by holding that a brief of the testimony must 
have been filed at the Term of the Court when the trial was 
had. The rule of Court is that the party applying for a new 
trial must file a brief of the evidence under the revision and 
approval of the Court. If the circumstances of the case 
authorize the hearing of the motion for a new trial, after the 
expiration of the Term at which the cause was tried, it is 
quite sufficient, if the brief be then filed. In this cause a brief 
of the evidence was made out and agreed upon by the par- 
ties, and filed at the time of the application. We think that 
the rule of Court was substantially complied with and that 
the new trial ought not to have been refused for the second 
reason assigned in the judgment of the Court below. 

[4.] We infer from the record that the presiding Judge did 
not consider the merits of the motion for a new trial. He 
passed no judgment thereon. We have looked into them 
and are of opinion that the rule ought to have been refused. 
It was too late for the defendant to object to the form of oath 
administered to the jury, after he had proceeded to trial with- 
out objection on that account. He was willing to risk the 
chances of a verdict in his favor, under the oath as admin- 
istered, and it is now too late, after a verdict against him, to 
object. 

[5.] In respect to the other ground, it appears that Joe 
Butler was manumitted in the State of New Jersey by a pro- 
ceeding under the laws of that State. There is nothing on 
the face of the deed of manumission showing that it was a 
part of a proceeding originating in a purpose to violate a law 
of Georgia. There was, therefore, no ground of demurrer 
to it as evidence. It was a matter for the determination of 
the jury. 

The members this Court are not agreed as to the right or 
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power of the Cou:t below to look beyond the grounds fora 
trial taken specially in the motion, so we forbear to pronounce 
any judgment on the merits, further than is indicated above, 


Judgment reversed. 





Caxvin Broacn, plaintiff in error, vs. Erisna M. Kixe, een 
fendant in error, 


{1.] Courts have the power to grant new trials in cases of personal torts, on the 
ground of excessive damages, and which are generally disproportioned to 
the injury proved ; but a strong case must be made out. 


{2] No fixed rule. from the nature ofthe case, can be established upon this 
subject; but when from the unreasonableness of the verdict, the conviction 
is forced upon the mind that the rule of fair compensation has been departed 


from, a new trial will be granted. 


Slander, in Jones Superior Court. Tried before Judge 
Harpeman, at April Term, 1857, 


This was an action of slander by Elisha M, King, against 
Calvin Broach, 

The declaration contained two counts. In the first, the 
words alleged to have been spokev by defendant were, that 
plaintiff “was a damned thief, and he (defendant) could 
prove it.” Inthe second count, the words averred to have 
been spoken, were that plaintiff “was a damned rogue and a 
thief, and he (defendant) could prove it by James Freeman.” 

The defendant pleaded the general issue, not guilty, 

Upon the trial, on the appeal, the plaintiff proved by Wil- 
liam Stripling, that on the 10th day of October, 1854, at 
Clinton, he was sitting on the steps of Pope’s tavern, when 
defendant was abusing plaintiff, and said that he was a Ged 
damned rogue and thief, and he could-prove it by Frceman 
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that Madison Gray, James Cain, John Smith and others were 
present. 

Plaintiff also proved, that defendant said, after the writ 
had been served on him, that he had said nothing against 
plaintiff, but what he could prove by Freeman; that he had 
stolen a pillow from Freeman, or something of that sort, and 
that he expected to prove it by Freeman. 

Here plaintiff closed. 

Defendant introduced Gray, Cain and Smith, the persons 
testified to by Stripling, as being present when the words 
were spoken, who all swore that they were present, but did 
not hear the language or words charged, spoken by defen- 
dant. 

Two other witnesses who were also near or present, swore 
that they did not hear defendant use the words or language 
as charged and swore to by Stripling. 

Defendant then introduced witnesses to prove the truth of 
the words charged to have been spoken, and closed. 

Plaintiff in reply, examined a number of witnesses, as to 
Stripling’s character, all of whom testified, that they would 
believe him on oath. Stripling was well sustained. 

Several witnesses were also examined, who swore that 
they believed King to bean honest man. 

The Judge charged the jury “that they should first i inquire 
whether the words charged in the declaration, were spoken 
‘by the defendant or not. Ifyou, from the evidence, should 
conclude that they were not spoken, you should find for the 
defendant; if you find that they were spoken, you should 
find for the plaintiff some amount of damages. What that 

-amount shall be, is alone for your determination. It is com- 
petent for you to find any amount however small or large, 
within the range of the amount alleged in the declaration, as 
you may believe that the plaintiff may be entitled to from the 
evidence. The defendant relies on his proof in mitigation 
of damages. In coming to a conclusion as to the amount of 
damages, you should take into consideration the evidence 
34 
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on the part of the defendant, in mitigation, and allow to him 
such abatement in the damages as you may think the evi- 
dence will authorize. You will consider the evidence on both 
sides, and render a verdict for the plaintiff for such amount as 
you may think he is entitled to, if the words were spoken by 
the defendant. 

To which charge defendant excepted. 

The jury found for the plaintiff, one thousand dollars and 
cost of suit. 

Whereupon defendant moved for a -new trial on the fol- 
lowing grounds: 

Ist. Because the Court erred in its charge to the jury. 

2d. Because the jury found contrary to law. 

3d. Because the jury found contrary to evidence. 

4th. Because the damages were excessive. 

After argument, the Court overruled the motion, and re- 
fused the new trial, whereupon counsel for defendant ex- 
cepted. 


Pore & Grier, for plaintiff in error. 
A. H. Kenan, for defendant in error. 
By the Court——Lumrxin, J. delivering the opinion. 


Application for a new trial is made in this case, upon the 
ground alone, that the damages are excessive. 

We are fully aware that motions for new trials in slander 
cases, on account of the size of the verdict, are greatly dis- 
countenanced. Indeed, Courts have gone almost the length 
of surrendering such actions to the despotic power of the 
jury, and the main reason is, that Courts have no standard 
by which they can measure the just amount, and ascertain: 
theexcess, Itis a matter resting better perhaps in the sound 
discretion of the jury, under all the circumstances of the 
case, still we do not doubt the power of the Court and the 
duty of the Court to grant new trials in cases of this kind, on 
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the ground of excessive damages, A strong case must nev- 
ertheless be made out. 

After much hesitation, we have been forced to the conclu- 
sion, that this is such a case. We have put the question 
again and again to ourselves, whether this verdict shall stand 
or not? And the conviction is forced upon our minds, that 
the rule of fair compensation has been departed from, and 
that some oversight or wrong view of the evidence by the 
_ Jury must have caused the result according to the declara- 
tion and the testimony of William Stripling, the witness who 
proved the words Broach said of King, that he was a “G—d 
d—d rogue and thief, and he could prove it by James Free- 
man.” 

We ask, did not Broach almost, if not altogether, make 
good his declaration? Let us see: Mr. Freeman testified 
that King, while in his employ as an overseer “worked his 
hands for divers persons in the neighborhood; used them for 
his own benefit; boarded a negro girl of his own, off of 
witness’ provisions, eleven months or near that time, and 
sold articles raised upon the farm, of which no account was 
rendered, and which, in the aggregate, amounted to one hun- 
dred and fifty dollars or more; That he found out the las, 
year he lived with him, that he was dishonest in the manage- 
ment of his property. The witness further states, that he 
received for shucks sold to John W. Brantly, three dollars, 
whereas Brantly swears, that he bought two loads of 
King, for which he paid him $3 50a load. James Roque- 
more proved, that he employed King, while he was oversee- 
ing Freeman’s hands, to hoe and plow his crop with Free- 
man’s hands. and the work amounted to $15 00, which 
witness discharged by paying a store account of King’s, for 
sugar, coffee and flour; I remark, no explanation is made or 
account rendered by King, in the testimony of this transac- 
tion. Thesame witness afterwards employed King to pick out 
his cotton with Freeman’s hands, and for this service he set- 
tled with Freeman himself. 
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I have merely glanced at a few items of the evidence. In 
rebuttal of which King showed that he had accounted to 
Freeman forsome of the money which he had earned with 
his hands, and that he bore the character of an honest man. 

Had the defendant offered no proof to mitigate the dama- 
ges, we might not have felt constrained to interfere, notwith- 
standing, the verdict might have reduced the defendant to 
bankruptcy and beggary. But when we recollect that the 
words were spoken in a passion, if spoken at all, and that 
the defendant made good his charge, by the very witness to 
whom he referred, to say nothing of the corroborating proof 
of Brantly and Roquemore, we cannot feel at ease to let the 
verdict stand. Itis not in conformity with the evidence, but 
strongly and decidedly against it. If Freeman be nota 
credible witness, let him be impeached. It will be more 
satisfactory at any rate to re-examine him with more particu- 
larity, as well as to produce the book turned over to him by 
King, and see what it contains. He may have charged 
himself with both loads of shucks sold to Brantly, and at the 
prices paid. He may have debited himself with the $15 00 
worth of work for Roquemore, and which went to settle his 
account for groceries. The ends of justice demand a re-hear- 
ing, and consequently the judgment below, refusing it, is re- 
versed. 

Judgment reversed. 


Bensamin R. Searcy, adm’r, plaintiffin error, vs. THe Oc- 
MULGEE Bank, defendant in error. 


This Court will reluetantly interfere, if at all, to disturb proceedings in the Su- 
perior Courts, which took place before its organization, and which were in 
conformity with the practice which prevailed atthe period when they 


were had. 
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Motion to set aside verdict and judgment, in Baldwin Su- 
perior Court. Decision by Judge Harpeman. August Term, 
1847. 


In 1838, the Ocmulgee Bank brought suit against Aaron 
Searcy, on a promissory note for the sum of $3,500. 

In 1839, Aaron Searcy, the defendant, died, and his death 
was suggested and scire facias issued 8th November, 1841, 
to make Benjamin R. Searcy, his administrator, a party de- 
fendant, which was served 7th December, 1842, At March 
Term, 1842, and before the service of the scire facias, an or- 
der was passed to establish a copy of the note sued on—the 
original having been lost—as an office paper. At the same 
Term, March, 1842, an order was taken making Benjamin 
R. Searcy, administrator, a party. Atthe same Term, a fur- 
ther order was taken to establish a copy declaration, in lien 
of the lost original, but without establishing a copy of the 
process, or the acknowledgment of service. At the same 
Term, a verdict was rendered in favor of the plaintiff for the 
amount of the note sued on, with interest, and cost and judg- 
ment entered thereon, against “the defendant, as adminis- 
trator upon the estate of Aaron Searcy, deceased,” for “ three 
thousand five hundred dollars for his principal debt, one 
thousand and ninety-seven dollars interest, and the further 
sum of thirteen dollars twelve and a half cents for his cost 
in this behalf, and be the defendant in mercy,’ &c. Signed 
March Term, 1842. 

Upon this judgment, fi. fa. issued 8th April, 1842, com- 
manding the Sheriff of Baldwin county, “that of the goods 
and chattels, lands and tenements, of Benjamin R. Searcy, 
administrator upon the estate of Aaron Searcy, deceased,” 
he cause to be made the sum “ of $3,500 principal, and the 
further sum of one hundred and ninety-seven dollars, inter- 
est up to 29th March, 1842, and $13 12 for cost, with inter- 
est on the principal sum from 29th March, 1842, until paid, 
which the Ocmulgee Bank of the State of Georgia lately, in 
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our Superior Court of said county, to-wit: on the 29th March, 
1842, recovered against the said Benjamin R. Searcy, admin- 
istrator as aforesaid, for principal, interest, and cost aforesaid.” 

At March Term, 1844, an order was taken to attach a co- 
py of process and acknowledgment of service to the copy de- 
claration. And at March Term, 18-48, an order passed to 
amend the judgment nunc pro tunc, and to issue execution 
in conformity thereunto. 

At August Term, 1857, a motion was made to set aside 
the verdict and judgment on the following grounds: 

Ist. Because there was no party defendant when the order 
was passed at March Term, 1842, to establish the lost note, 
and the verdict was rendered. 

2d. Because a peremptory order was made to establish a 
private paper as an office paper. 

3d. Because no scire facias to make parties had been served, 
when the verdict and judgment were rendered. 

4th. Because the judgment was not entered up in conform- 
ity with the verdict. 

The Court refused the motion, and discharged the rule 
nist. And counsel for defendant excepts to said decision, 
and assigns the same as error. 


Judge Benning having been formerly of counsel in this 
case, did not preside. 


Jones & Jones, for plaintiff in error. 
Hitt & Harris, for defendant in error. 
By the Court.—Lumrxiy, J. delivering the opinion. 


We will dispose of the first and third grounds: to set aside 
the judgment together. 

The first objection is, that an order was taken to establish 
the note, upon which the judgment was rendered when there 
was no party defendant in Court to resistit; and the third is, 
that an order was taken to establish the note, which was the 
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foundation of the suit, and the verdict and judgment ren- 
dered in said cause, when the original defendant was dead 
and no writ of scirefacias had been served upon the admin- 
istrator, to make him a party. 

It is probable that a misapprehension, as to the facts as- 
sumed in those two grounds gave rise to this proceeding. 
The action was brought originally,against Aaron Searcy, re- 
turnable to the June Term of the'Court, 1838, AtJuly Term, 
1839, the death of the defendant was suggested. At March 
and September Terms, 1840, the entries on the docket are, 
“no parties.” There is a hiatus as to the year 1841. At 
March Term, 1842, parties were made and a verdict taken. 
The minutes, as well as the memoranda by the Judge, on the 
bench docket, show these facts. At that same Term, a rule 
was taken to establish a copy of the note, which recites, that 
the suit was then pending against Aaron Searcy’s representa- 
tive. Of course, then, Benjamin Searcy, the administrator 
of Aaron, had previously been made a party. 

The difficulty in this case grew out of two circumstances ; 
one, because the order establishing the copy note, was 
entered on the minutes by the Clerk, before the order making 
the administrator a party. But there is nothing unusual in 
this. A number of orders are often taken at the same term, 
and perhaps at the same time, and handed together to the 
Clerk, who transfers them to his minutes without any re- 
gard to their natural or logical sequence. We are warrant- 
ed, perhaps bound, to presume that such was the case in 
this instance. 

The second cause, in which the misapprehension origina- 
ted, is the mistake of the Sheriff, as to the date of the service 
of the scire facias by him. It purports to have been done in 
December, 1842, some eight months after the order was ta- 
ken making the administrator a party, and after the copy 
note. was established, and the verdict and judgment in the 
case were rendered. 
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The scire facias bears date the 8th of November, 1841. It 
is improbable, to say the least of it, that it should not have 
been served until thirteen months thereafter. But we are 
not left to conjecture in this case; nor to the presumption in 
favor of the regularity of the various proceedings had in 
March, 1842, against Benjamin R. Searcy, as the represen- 
tative of his deceased brother. Benjamin R. Searcy filed an 
affidavit in the cause, on the 7th day of February, 1847, 
wherein dates were material,and in which he himselfswears, 
that the scire facias, to make him a party, was served on the 
7th day of December, 1841. And this is unquestionably 
true; and clears up the apparent confusion in the premises. 

We conclude, therefore, that there isno foundation for the 
first and third grounds taken in the motion to vacate the 
judgment. 

The second ground is, that a summary order was taken 
establishing"the ; note, upon which the action was brought, 
as if it were an office paper, when it was a private paper of 
the plaintiff,‘and had not been filed in Court. 

It will be noted, that the order here complained of, was 
passed in 1842, several years before the organization of this 
Court. The order was taken in pursuance of the practice 
which then prevailed in the Ocmulgee circuit, if not through- 
out the State generally. Considering that the appearance 
term had passed, when persons trading for this instrument, 
might perhaps be affected by the doctrine of lis pendens, we 
do not feel entirely confident that the old rule was not cor- 
rect, Atany rate, we are clear that we have no authority to 
disturb the order, under all the circumstances of the case. 

The fourth and only remaining ground is, that the judg- 
ment does not follow the verdict in said cause. Whatever 
was irregular, had been rectified long before this application 
was made. A contrariety of practice obtained upon this sub- 
ject. In some of thecircuits,a judgment de bonis propriis, 
was taken against the administrator, in the first instance; in 
others, the judgment was, as it undoubtedly should have 
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been, unless by way of penalty for pleading falsely, de bonis 
testatoris. And in others again, it was entered up in the al- 
ternative, de bonis testatoris vel non de bonis propriis. After 
the lapse of fifteen years, we should reluctantly interpose to 
set aside a judgment signed in any of these forms, even if the 
Court which rendered it, had not itselfcorrected the mistake, 
if indeed any were committed. 

Upon the whole, we affirm the judgment of the Court 
below. 


Judgment affirmed. 


Jutrus A, Asxew, plaintiff in error, vs. Gzorece M. Notan, 
adm’r ef al, defendants in error. 


J. F. conveyed five slaves to certain persons to be held “in trust for, and for 
the use, support, benefit, maintainance and enjoyment of his daughter V. B. 
A., and her children, but should his daughter die, leaving no child or children; 
or, having child or children, if it or they die in minority, the trust was to cease 
and the conveyance to become null and void. The daughter, V. B.-A., had a 
daughter, who intermarried with G. M. N., who had a child and died in the 
life time of her mother, V. B. A., but did not die in minority. V.B. A. subse- 
qently died, leaving a husband, who is sued for the slaves and their increase. 

Held, That masmuch as V. B. A. had a child who did not die in minority, the 
property became absolute in that child and her mother on its attaining the age 
of twenty-one years. Held, also, That the marital rights of their respective 
husbands attached to their respective interests in the property. 


In Equity, from Morgan Superior Court. Decision on de- 
murrer, by Judge Harpeman, September Term, 1857. 


This bill was filed by George M. Nolan, administrator of 
Sarah Nolan, deceased, and Julius E. M. Nolan, by his next 
friend, against Julius A. Askew, for the purpose of recovering 
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certain slaves and their increase, and hire, that were con- 
veyed by John Floyd in his lifetime, to Julius C. Alford and 
Thaddeus R. Reese, in trust for his daughter, Virginia B. As- 
kew, wife of defendant, and her children. Which deed is in 
the following words, to-wit: 


GrorGIA, Know all men by these presents, that 
Morean County. { I, John Floyd, of the county and State 


aforesaid, for and in consideration of the natural love and af- 
fection that I bear to my daughter, Virginia B, Askew, for- 
merly Virginia B, Floyd, and for and in consideration of the 
confidence that I repose in Julius C. Alford and Thaddeus B. 
Reese, as well as for and in consideration of the sum of five 
dollars, to me in hand paid, at and before the sealing and de- 
livery of these presents, the receipt whereof is hereby ac- 
knowledged, doth by these presents, give, grant and convey 
unto the said Julius C. Alford and Thaddeus B. Reese, five 
certain negroes, to-wit: Peter, a black man about twenty-six 
years old, Rhody, a woman about twenty-two years old, 
Washington, a boy about fouryears old, Jackson, a boy about 
two years old,and Venus, a child about one month old, and 
three feather beds and furniture, household and kitchen fur- 
niture, and three cows and calves. 

To have and to hold the above named negroes and their 
increase, and the above described property, in trust for, and 
for the use, support, maintenance and enjoyment of my said 
daughter, Virginia B. Askew, and her children, lawful heirs 
ef her body. 

But I, the said John Floyd, do hereby fully and unequivo- 
cally reserve to myself the right and power to annul and set 
aside the foregoing provisions of this instrument, at any 
time. But if I, the said John Floyd, should die without do- 
ing the same, and after my decease should my said daughter, 
Virginia B, Askew, die, leaving no child or children, or hav- 
ing child or children, if it or they die in minority, then this 
trust to cease, and this conveyance to become null and void, 
to all intents and purposes, and the negroes hereinbefore 
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named, together with all their i increase, to be equally divided 
among my surviving children. 
In witness whereof, I have hereunto set my hand and 
fixed my seal, this 14th day of January, 1835. 
| JOHN FLOYD, [L. S.] 
Signed, sealed and delivered in presence of Thomas Dar- 
rough, William Lambert, A. B. Wood, J. P. 


Subsequent to the execution of said deed, and on the 2d 
day of October, 1836, said John Floyd made his last will 
and testament, and on the 7th day of July, 1838, made a cod- 
icil to said will; and in the first item of said will he refers to 
said deed in the following words: “In addition to the pro- 
perty I have heretofore conveyed to Julius C. Alford and 
Thaddeus B. Reese, in trust for the use and benefit of my said 
daughter, Virginia B. Askew, I give the tract of land whereon 
my said daughter and her husband, Julius A. Askew now 
reside. 

In the codicil to said will, the testator refers to said deed 
in the following words: “It is my will that the property 
which I have conveyed in said will to Julius C. Alford and 
Thaddeus B. Reese, in trust for my daughter, Virginia B. 
Askew, be held in trust by my sons, Stewart and John J. 
Floyd, instead of the trustees therein named. And I hereby 
convey said property, heretofore conveyed in trust to said Al- 
ford and Reese, to my said sons for the purposes specified in 
said will, and as set forth ina deed of trust heretofore made 
to said Alford and Reese.” 


The bill is also filed for the purpose of recovering other 
property besides that conveyed in the deed, but as the de- 
murrer only extends to such parts of the bill as seek discov- 
ery and relief, in relation to the negroes conveyed by the 
deed, no question arising upon the will is now before the 


Court. 
The bill states that at the time of the execution of the deed, 
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Virginia B. Askew had one child, Sarah A. Askew, and that 
she never had any other child. That Sarah A. Askew af- 
terwards intermarried with the complainant, George M. No- 
lan, and afterwards died in the year 1852, leaving her moth- 
er, the said Virginia B. Askew, surviving her, and also leay- 
ing the infant, Julius E. M. Nolan, her only child, surviving. 

That the said Sarah A. Nolan, formerly Sarah A. Askew, 
arrived at the age of twenty one years, previous to her death. 
That the plaintiff, Julius A. Askew, who is the father of the 
said Zarah A. Askew, and grand-father of the infant, defen- 
dant, Julius E. M. Nolan, is in possession of said negroes 
conveyed by said deed, and their increase. That the defend- 
ant, Julius A. Askew, was appointed trustee in place of said 
Stewart and John Floyd, during the lifetime of said Virginia 
B. and said Sarah A.,and that he held said negroes and their 
increase, as said trustee. 

That after the death of the said Sarah A., her mother, the 
said Virginia B. Askew, departed this life in the year 1853, 
leaving her husband, the defendant, her survivor. 

The bill further alleges that the negroes belong to one or 
the other of the complainants, and prays that the decree be 
to deliver them to the one entitled. 

There are other statements in the bill, but it is believed 
that they are not material to a clear understanding and cor- 
rect determination of the case. 

To such facts of the bill as seek discovery and relief in re- 
lation to the recovery of the negroes and their increase, the 
defendant filed a general demurrer. 

The Court below overruled the demurrer, and defendant 
excepts to said decision and alleges for error: 

Ist. That the Court erred in deciding that no estate in said 
slaves vested in Virginia B, Askew, as survivor of said Sa- 
rah A. 

2d. That the Court erred in deciding that no estate vested 
in defendant by virtue of his marital neem, upon the death 
of his wife, the said Virginia B. 
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3d. That the Court erred in deciding that upon the death 
of said Virginia B. Askew, the whole of said property vested 
in the complainant, Julius E. M. Nolan. 


Judge Hardeman, in certifying the bill of exceptions, states 
that the third ground of exception does not correctly recite 
his decision. That the judgment rendered by him was a 
general judgment overruling the demurrer, and did not de- 
termine or adjudicate anything as to the right of complain- 
ants, the father and son, in and to the property, although he 
did intimate an opinion that the whole belonged to the said 
Julius E. M. Nolan. 


_ J. Hint and F. H. Cons, for plaintiff in error. 


Aveustus Reese, for defendants in error. 


By the Court—McDonatp, J. delivering the opinion. 


In addition to the foregoing statement, that the judgment 
of this Court may be better understood, it is proper to say, 
that, by the fourth clause of his will, the testator directed the 
balance of his property, both real and personal, not given off 
in special bequests, to be sold, and five thousand dollars of 
the sum arising from the sale, to be loaned at interest, and 
the interest to be appropriated to the support of his wife du- 
riug her life, and at her death the said sum be directed to be 
divided amongst his children, in the manner prescribed in 
the will, The share intended for his daughter, Virginia B. 
Askew, he gave in trust, for her use and benefit, to Julius C- 
Alford and Thad. B. Reese. 

The excess of the money over the $5000, arising from the 
sale of his property, as above directed, he willed to be equal- 
ly divided among his children, the shares of Virginia B, As- 
kew, &c., &c., he desired should be paid into the trustees 
thereinbefore appointed for them, and in the event of all or 
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either of them dying without child or grand- child, to o all r re- 
turn as the property thereinbefore given, and to be equally 
divided among his surviving children, but if they leave issue, 
then to remain in trust for them, as the property thereinbe- 
fore given. 

Virginia B, Askew had an only daughter, Sarah, who in- 
termarried with George M. Nolan. She was her only child. 
She had one child, Julius E. M. Nolan, the complainant, 
and after having attained the age of twenty-one years she 
died in the lifetime of her mother, Virginia B. Askew. The 
slaves and their increase were conveyed in the deed of the 
14th of January, 1835. The only reference to that deed in 
the will of the testator, is to be found in the codicil. By the 
codicil, the testator exercises the power reserved by him in 
the deed, so far as to substitute other trustees for those theres 
in named. It was competent for him to reserve this power. 
Shep. Tench. 524. By the codicil he conveys in trust to his 
sons, the property theretofore conveyed in trust to Julius C. 
Alford and T. B. Reese, for the purposes specified in said will, 
and as set forth in a deed of trust theretofore made to said 
Alford and Reese. The trusts declared by the deed and by 
the will are different. The trust in the deed which conveys 
the negroes, is for, and for the use, support, benefit, mainte- 
nance and enjoyment of his daughter and her children, If 
his daughter should die, leaving no child or children, or hav- 
ing a child or children, if it should die in minority, the trust 
was to cease; and in that event the property was given over. 
By the trust in the will the property or money was given 
over if she died without a child or grand-child. The pro- 
perty conveyed by the deed is to be held by the trustees for 
the purposes as set forth in the deed, and the money con- 
veyed in the will is to be held for the purposes specified in 
the will. According to the deed, the trust thereby created, 
was not to cease, unless his daughter, Mrs. Askew, died, leav- 
ing no child, or having had a child, that child had died in its 
minority. She had a child, whom she survived, but that 
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child did not die in minority. She attained the age of twen- 
- ty-one years. The estate passed by the deed, therefore, did 
not cease. It became complete and absolute in the daugh- 
ter and her only child, on that child’s attaining the age of 
twenty-one years, At that time they were both, mother and 
daughter, covert, and the marital rights of their husbands re- 
spectively attached to their respective interests conveyed in 
the deed. 

We think that the Court below was right in overruling the 
demurrer, and that the bill should be retained for the pur- 
pose of enforcing the rights of Nolan, as administrator of his 
deceased wife, to her interest in the slaves and their increase 
conveyed in the deed. 

The counsel for plaintiff in error abandoned the first ground 
in his assignment of errors. 


Judgment affirmed. 





Carvin Broacu, adm’r, etc., plaintiff in error, vs. Boaz Kircu- 
Ens, defendant in error. 


A testator, in items, two, three and four, of his will, gave all of his property to 
his wife. Items five and six, were as follows: “Item Sth. It is my will and 
desire, that my beloved wife, Rachel Broach, shall have full power to dis- 
pose of, a part, or all of the above described property, in any manner she may 
think proper, and enjoy it in any way she may think fit, during her natura} 
life, and after her death, I wish it equally divided between my beloved chil- 
dren, Robert Broach, John Broach, Hamilton Broach, Mary Ann Broach, and 
Calvin Broach.” 


“Item 6th. I give and bequeath unto my beloved daughter, Martha Morris, one 
hundred dollars, to be paid out of my estate, after the death of my beloved 
wife, Rachel Broach, as her distributive share of my estate.” 

Held, That Rachel Broaeh did not take a greater estate than for her life, nor 
power to dispose of a greater estate than for her life. 
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Action to recover land, in Jones Superior Court. Tried 
before Judge Harpeman, April Term, 1857. 


This was an action, (in the form prescribed by Act of 1847) 
by Calvin Broach, administrator de bonis non. with the will 
annexed, of George Broach, deceased, against Boaz Kitchens, 
to recover a tract of land containing two hundred and twen- 
ty-five (225) acres, situated in the county of Jones. 

The defendant pleaded the general issue and statute of 
limitations, ; 

Plaintiff first offered in evidence, the will of George Broach, 
deceased, by the 2d, 3d and 4th items of which he gave all 
his estate to his wife Rachel Broach, and the 5th item of 
which is as follows: 

“It is my will and desire that my beloved wife, Rachel 
Broach, shall have full power to dispose of a part or all of 
the above described property, in any manner she may think 
proper, and enjoy it in any way she may think fit, during 
her natural life, and after her death, I wish it equally divided 
between my beloved children, Robert Broach, John Broach, 
Hamilton Broach, Mary Ann Broach and Calvin Broach.” 

Plaintiff then offered in evidence, three fi. fas., from the 
Superior Court of Jones county, against Charles H. Brooks, 
and under which the land in dispute was sold, and a deed 
from the Sheriffto George Broach for the same. Proved the 
locus, that the defendant had made two crops on the premis- 
es; about 100 acres cleared, and worth two dollars and fifty 
cents per acre, and closed. 

Defendant offered in evidence, a deed from Rachel Broach 
executrix of George Broach, deceased, and Hamilton Broach 
and Calvin Broach, legatees under the will of said George 
Broach, to John M. Broach, conveying to him said land in 
fee and warranting the title; reciting the consideration to be 
$900, dated 3d December, 1849. Recorded 29th July, 1856. 

Spencer Owens, oue of the subscribing witnesses to the 
deed, proved that he saw it signed and delivered, but saw no 
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money y paids he was sent by Rachel Broach and John M. 
Broach, to Robert Broach, co-executor of said Rachel, with 
the deed, and requested him to sign it, which he refused to 
do; brought back the deed to Rachel, and told her that 
he would not sign it; John M. Broach was then present; 
Rachel Broach then tore up the deed, and the other deed, to 
which he was a subscribing witness, was then drawn up 
and signed by the parties. It was remarked at the time, 
that Calvin Broach would not be of age for several days; it 
was understood that Rachel Broachhad only a life estate in 
the land. 

Hamilton Broach proved that the estate of George Broach 
was indebted to John Broach, from 300 to $350, and John 
owed George Broach’s estate, near $200, the balance of the 
consideration of the deed made by himself, Rachel and 
Hamilton Broach, was made up of adebt due by Rachel to 
John Broach for supplies furnished for a farm cultivated by 
Rachel and John, which John was to have furnished him- 
self, but failed to do. Calvin Broach was born 19th Decem- 
ber, 1828. There were five heirs of George Broach, besides 
his widow, Rachel. Theland is worth $1500; John Broach 
knew when he bought the land, that Rachel only had a life 
estate, for he admitted that he had taken legal advice on the 
subject, and was so advised before he purchased. 

John Broach died, after he bought the land, without chil- 
dren, leaving a det who afterwards married Elisha King 

Defendant then offered in evidence, a deed from Elisha 
King to defendant, for said premises, dated 21st September, 
1852. 

Plaintiff, in reply, proved that defendant had admitted 
that Rachel Broach had but a life estate in the land; knew 
the titles were not good, but that he was protected by King. 


The testimony being closed, the Court charged the jury as 


follows: 
“Asa legatee under the will of George Broach, Mrs, Broach 


35 
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had a right to dispose of this land as she thought proper, 
and was only bound for the proceeds of sale, not used by her 
at her death, or for such property as she may have purchas- 
ed with the proceeds. 

In relation to Calvin Broach being a minor, when he join- 
ed in the deed to John Broach, I charge you that the deed of 
an infant is not void, but voidable. That Calvin had a right 
on his attaining lawful age, to avoid his deed. That the 
right of an infant to avoid his deed, must be asserted in a 
reasonable time after his coming to the age of twenty-one 
years. Itis for you, gentlemen of the jury, to say whether 
that right has been insisted upon by Calvin Broach, within 
a reasonable time, ifso, he has aright, so faras he is con- 
cerned individually, to avoid the deed. 

To defeat the title of defendant, he must not only have 
known there was only a life interestin Rachel Broach, but 
that she had appropriated the proceeds to her own use in 
fraud ofthe estate of George Broach, deceased.” 

In charging the jury on the 5th item of George Broach’s 
will, the Court said, “that by the words, ‘dispose of, in said 
item, the widow had the right to sell any or all of the property 
of said estate, absolutely and in fee simple, for herenjoyment 
during her natural life, and that the remaindermen were en- 
titled to the money or other property purchased therewith, 
and not to the property sold by her.” 

To all of which charges the plaintiff excepted. 

The jury found for the defendant, and plaintifi’s counsel 
tenders his bill of exceptions, and assigns as error,the charg- 
es set forth and excepted to. 


Por & Grizr, by Judge Nessir, for plaintiff in error. 








RuTHeErrorD, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


The whole will is to be taken together, and to every part of 
it, operation is to be given, if possible, but, if this is not possi- 
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ble, then, in the necessary conflict of parts, the later part 
must prevail over the earlier. 

In sections two, three, and four, of his will, the testator 
gives his land, negroes, stock, and all the rest of his property, 
(as far as appears,) to his wife. 

The fifth and sixth sections are as follows: 

“It is my will and desire, that my beloved wife, Rachel 
Broach, shall have full power, to dispose of a part, or all of 
the above described property, in any manner she may think 
proper, and enjoy itin any way she may think fit, during 
her natural life; and, upon her death, I wish it equally di- 
vided between my beloved children, Robert Broach, John 
Broach, Hamilton Broach, Mary Ann Broach, and Calvin 
Broach.” 

“Item 6th. I give and bequeath unto my beloved daughter, 
Martha Morris, one hundred dollars, to be paid out of my es- 
tate after the death of my beloved wife, Rachel Broach, as 
her distributive share of my estate.” 

The gift of the remainder, in the latter part of the fifth, and 
of the $100 in the sixth, of these two sections, is absolute ; 
the gift is not made to depend on, whether the wife may not 
have “disposed of”? the property. . 

Now, to say that the wife took more in the property, than 
an estate for her life, that is to say, that she took a fee in it, 
would be tosay, what would render these two parts of the 
will inoperative. 

To say that she took an estate only for her life, but took it 
with a powerto dispose of the fee, would be to say what 
might, and what would, in the present case, have, to some 
extent, the same effect, for the wife, it seems, did “dispose 
of” the land sued for in the present case, 

_ These two parts of the will are the last parts of the will. 

Nothing follows them except the clause in which the execu- 
tors are named,and in that clause, not the wife solely, but 
she and one of the children, are appointed the executors, a fact . 
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favorable to the idea that, the whole property was not to be 
hers, or in her power, to do with as she pleased. 

If then, there is any conflict between these two parts of 
the will, and the previous parts, in which the testator gives 
the property, generally, to his wife, these two must prevail 
over those. 

But is there really any such conflict? I can hardly think 
so. Items two, three, and four, contain an incomplete expres- 
sion of the testator’s will. Items five and six, contain what 
completes the expression of that will. This seems to be all. 
And taking the parts together, they appear to amount to no 
‘more than this, “I give to my wife, an estate for her life in all of 
my property, and the remainder, I give to my children, Rob- 
ert Broach, etc., subject to a legacy of $100, to my daughter. 
Martha Morris.” 

We think, then, that what Mrs. Broach took by the will, 
was only an estate for her life. And thisis our opinion, 
whether the expression in the fifth item, be, “or enjoy,” or be, 
(as it isin the transcript,) “and enjoy.” 

It is true, that if this be the view taken of the will, the 
words, “power to dispose of,” are rendered superfluous. But 
the use of superfluous words, is frequent. And it may have 
been, that the ¢es¢tator did not consider these words super- 
fluous; for it is a common opinion, that the right to “enjoy” 
property, does not include the right to “dispose of” the prop- 
erty. The testator, therefore, may have thought, that power 
to his wife, “to enjoy” during her natural life,” (the words 
strictly taken, do no more than confer a power ¢o enjoy,) was 
not power “to dispose of’ during her natural life”? At any 
rate, this is what he said, if grammatical construction is to 
govern, for grammar makes “during her natural life” quali- 
fy as well “¢o dispose of,’ as “to enjoy.” “To dispose of,’ 
therefore, can, at most, be only superfluous, 

Mrs. Broach, then, considered asa /egatee, took, as we 
think, only an estate for her life, therefore, considered as « 
lezatee, an estate for her life was all thatshe could sell. 
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Considered as executrix, she took no power of sale by the 
will, and none was conferred on her by the Court of Ordina-- 
ry. Therefore, any sale by her as executrix, was without au- 
thority, and any act ofan executor, done without authority, 
is void, and any act done by an executor, that is merely void, . 
cannot amount to an act of administration. 

It follows, that the remainder in the land, after the ter- 
mination of the life estate of Mrs, Broach, was assets to be 
administered by the administrator de bonis non; and, there- 
fore, that he was entitled to recover the landin suit. At her 
death, a money legacy fell due. 

We think, then, that the charge of the Court below was 
wrong, and therefore, that the plaintiff in error, is entitled to 
a new trial. 

The plaintiff sues as administrator de bonis non. In that 
character, heis entitled to recover. It is, therefore, needless 
to consider the questions, on the law of infancy. 


Judgment reversed. 





Hevyry Garruer, et al., plaintiffs in error, vs. Exizapetu Gat- 
THER, defendant in error. 


[i.] A. qualified as the executrix of the will of her deceased husband, and pro- 
ceeded to execute it ; and thus admitted it to be his will. The other legatees 
did not act, in any way, on this admission. She moved to set aside the pro- 
bate of the will. 

Held, That her admission did-not conclude her from making the motion. 

[2.] A motion by the executor to set aside a probate, is not the same thing, as 
an application by the executor, for leave to renounce the execution of the 
will. 

[3.] A judgment admitting a will to probate in common form, does not estop 
the executor from moving to have the probate set aside, and the will de- 
clared null. 
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[4.] The widow of A., who died childless, qualified as his executrix. The will 
gave her the whole property for her life. She moved to set aside the pro- 
bate, without having “ surrendered or returned the legacy,’ she took under 


the probate, 
Held, That she might make the motion, notwithstanding the failure to make 
such surrender. 





Caveat to will In Putnam Superior Court. Tried before 
Judge HarpEeman, at September Term, 1857. 


Brice T. Gaither died in September, 1853, and the follow- 
ing paper was admitted to probate, in common form, as his 
last will and testament, viz: 


“GEORGIA, I, Brice T. Gaither, of the State and 
NewrTon Counry, toa aforesaid, declare and publish the 
following tobe my last will and testament : 

I desire, in the first place, that all my debts be paid as 
soon as it can be conveniently done. 

Secondly. That should there be born unto me a posthu- 
mous heir, or heirs, thatin that event, my estate be equally 
divided between my wife, Elizabeth Gaither, and. said heir or 
heirs; but should no heir be born of said wife unto me, that 
my wife have a lifetime interest in the whole estate; but at 
her death, one-half of said estate I bequeath to my brothers, 
Augustus Longstreet Gaither, Eli D. Gaither, William H. 
Gaither, Herbert B. Gaither and Alexander Means Gaither, 
and my sisters, Mary Read Gaither and Margaret Ella Gai- 
ther, to be equally divided between them. It is my wish 
that none of the negroes belonging to my estate should be 
sold unless it shall be found necessary in order to prevent 
the separation of husband and wife, or except in cases of ha- 
bitual insubordination. I wish that my father, if it be agree- 
able to his feelings, permit my negroes to remain on his farm, 
at the place where they now are, until they can be removed 
to some other suitable place. 

And I do hereby nominate and appoint my beloved wife, 
Elizabeth Gaither, to be my sole executrix. 





MILLEDGEVILLE, NOVEMBBER TERM, 1857. 433 


Gaither et al. vs. Gaither. 








In testimony whereof, I have hereunto set my hand and 
seal, this the 16th September, 1853, 
BRICE T. GAITHER. [L. S.] 


Signed, sealed, declared and published in the presence of 
us, the subscribers, who subscribed in the’ presence of the 
testator, and in the presence of each other. 

GEO. F. PIERCE, 
LUTHER M. SMITH, 
WM. A. BASS.” 


The widow of deceased qualified as executrix. She after- 
wards, in 1856, obtained a rule nisi against the other lega- 
tees therein named, to show cause why the probate of said 
will should not be set aside and revoked, on the following 
grounds : 

Ist. Because of the want of testamentary capacity. 

2d. Because the will was written atthe dictation of Henry 
Gaither, the father of deceased. 

3d. Because of the undue influence of Henry Gaither. 


The case coming up, on the appeal, counsel forrespondents 
moved to dismiss the rule, on the grounds: 

1st. Because caveator, having qualified as executrix, re- 
ceived letters testamentary, and proceeded to execute said 
will, was estopped from calling for a probate of the same in 
solemn form, and from moving to vacate the former judg- 
ment of probate. 

2d. Because having participated in the proceedings for 
probate, before the Court of Ordinary, she cannot now vacate 
that judgment, or call for probate in solemn form. 

The Court refused the motion, and counsel for respondents 
excepted. 


Geo. F. Pierce, one of the witnesses to the will, testified, 
that he witnessed the will on the night testator died; testa- 
tor was powerfully excited in a prospect of death, and an 
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avowed certain assurance of salvation; saw no evidence of 
delirium ; when the will was spoken of, consented that his 
father and Luther Smith should retire for the purpose of wri- 
tingit; and when they returned, and the will was read, he 
seemed to understand and be satisfied with it. Witness was 
sent for between 12 and 2 o’clock at night; the messenger 
went after Smith to write the will; testator was much exci- 
ted, and his religious fervor manifested itself by expressions 
of praise to Gop, and in ternis of great affection for his wife. 

Dr. Henry Gaither went to the bedside to talk to him 
about his will; Dr. H. Gaither first spoke ofa will; when 
the will was read, testator made no reply, but by look and 
gesture, as witness understood him, assented to it. He was 
told to sign it, and did sign it. I did not consider him in a 
business frame of mind, or as able to criticise,accurately, the 
terms, provisions and limitations of the will or the estate cre- 
ated thereby, but yet, as knowing what he was about, and as 
acting understandingly. 

William Bass, another witness to the will, was with tes- 
tator for an hour before making the will; conversed ration- 
ally. After the will was read in presence of Mrs, Gaither, 
testator asked his wife if it suited her; she answered that it 
did, and he then signed it. When Mr. Smith came, he and 
Dr. Gaither had some conversation ; they then went together 
to the bedside; Dr. Gaither told Brice, if he wished to make 
a will, Mr. Smith would arrange it; the reply was not heard 
by witness. Dr. G. then asked if he wanted to dispose of 
his property in the manner he had told him, Dr.G? Brice 
said he did. Smith and Dr. G. then retired to write the 
will. 

This witness was asked if he did not write aletter to As- 
bury A. Adams, dated “Oxford, Ga., Oct. 9th, 1855,” in 
which he said, “I was present when Luther and the old Dvr. 
went to Brice’s bed for the purpose, asI suppose, of ascer- 
taining the manner in which he wished his property disposed 
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of.’ He admitted writing such a letter, and supposed it was 
of that date. 

Luther M. Smith, the other witness, confirmed the others 
as to his capacity. Testator was highly excited religiously ; 
he did not seem to be engaged about the disposition of his 
worldly goods; he thought and said he wasdying; Dr. Hen- 
ry Gaither dictated the provisions of the willto witness, who 
wrote it. The day after the will was made, witness remem- 
bered that he was told to give one-half of the estate to the 
wife absolutely, and that he had forgotten to give her the 
half of the estate after her life estate. He called on Dr. 
Henry Gaither and told him of the mistake; he expressed a 
willingness to correct it, and said he would have it attended 
to; witness called two or three times to have it done; it ne- 
ver was done. Testator asked his wife if she was willing to 
the will; she said she was satisfied with any arrangement 
he‘might make. He supposes testator was in a frame of mind 
which would admit of his attention to business, but not so 
likely to criticise the terms and provisions of a will as he 
would have been under other circumstances. 

There was a mass of other testimony introduced on both 
sides, but as no question was made upon it, it is unnecessa- 
ry to insert it. 

The Court further charged the jury, that if Brice T. Gai- 
ther had testamentary capacity, and he signed the instru- 
ment as his will, and was not unduly influenced, and he 
signed it with a knowledge that that portion of his instruc- 
tions that his wife should have one-half ef his estate abso- 
sulutely, at her death, was omitted, and he signed it with 
such knowledge, then it was his will, and you should so find. 
But should you believe from the evidence, that testator, at 
the time he signed said paper, believed that it contained that 
portion of his instructions, giving to his wife the one-half of his 
estate at her death, and that he signed it believing that it 
contained such provision for his wife, and that he would not 
have sighed it if he had known that such provision was 
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omitted, then the instrument propounded is not his will, and 
you should so find. 

To which charge counsel for respondents excepted, and as- 
sign the same as error. 

The jury found that the paper propounded was not the 
will of Brice T. Gaither, and that the probate of the same be 
revoked. 

And counsel for respondents tender their bill of exceptions, 
and assign as error the rulings, charges and refusals to 
charge above excepted to. 


E. A. Nessit; B. H. Oversy; Jno. W. Hupson; Rica- 
ArD F. Davis, for plaintiffs in error. 


F. F. Cone; Junrus Winerretp; J. Apams, for defend- 
ant in error. 


By the Court.—Bennine, J. delivering the opinion. 


‘Was the first ground of the motion to dismiss the rule ni- 
si, good ? 

Two reasons were urged in support of this ground. 

ist. That Mrs, Gaither by qualifying as executrix and go- 
ing on to execute the will Aad admitted the will to be the 
will of Brice T. Gaither, and therefore, that she was esfop- 
ped from saying, that it was not his will. 

2d. That Mrs. Gaither’s application to set aside the judg- 
ment of probate, was equivalent to an application for leave 
to renounce her executorship; and, that having intermed- 
died as executrix, it could not be allowed to her, to renounce 
the executorship. 

The first of these two reasons is true in point of fact. The 
only question on it, therefore is, was the admission conclu- 
sive on Mrs. Gaither? 

There are decisions to the effect, thatan admission is con- 
clusive upon the person who makes it, if it has been acted 
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on by the party whom itconcerns, Many of those decisions 
are referred toin 1 Green. Ev. § § 207, 208. 

The parties whom this admission concerned, were the oth- 
er legatees in the will; viz: the brothers and sisters of the 
testator. | 

But there is nothing in the evidence going to show, that 
these legatees by themselves or by a guardian, had acted up- 
on this admission. There is nothing in the evidence going 
to show, that their situation was, in any respect, different 
from what it would have been, had Mrs. Gaither never qual- 
ified as executrix. 

There are no facts, then, to bring thecase within the prin- 
ciple of these decisions. And there isno decision tobe found, 
I think, to the effect, that an admission that has not been ac- 
ted on, is conclusive. 

I must say too, that I am not prepared to give my assent 
to these decisions. They seem to me, to be calculated to 
overturn one of the fundamental principles of the common 
law—the principle, that no contract can bind that is without 
consideration ; and, to be in conflict with another important 
principle of the common law—the principle, that estoppels, to 
bind either party, must bind both parties. See Savage vs. 
Jackson, 19 Ga. R. 305. 

[1.] We think then that this admission was not conclusive 
upon Mrs, Gaither. 

[2.] As to the second reason, we do not think it true, that 
Mrs. Gaither’s motion to set aside the probate, was equiva- 
lent to an.application for leave to renounce the executorship 
of the will. Itis true that she asked, by her motion, to have 
the will declared null, but she did not intimate a wish to give 
up the office of executrix, in the event that the motion failed. 
By no means there is ao doubt, that in that case, she would 
have insisted upon retaining the office. 

But if it were true, we are not prepared to say, that the 
Court of Ordinary has not the power, to accept the renuncia- 
tion. The grant of power to that Court by the old Acts, is 
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‘very broad. Pr. Dig. 239,231. And by a late Act, Courts 
of Ordinary are declared to be, “ Courts of general jurisdic- 
tion as to testate and intestate estates.” cls of 1855, 756, 
147. 

And it would seem, that the rule of the Ecclesiastical 
Courts in England, on the subject, goes no further than this: 
That an executor who had intermeddled, shall be allowed to 
renounce, but that the renunciation shall not have the effect 
to discharge him from liabilities which he incurred, whilst 
acting as executor. Wms. Ez’rs, 147. 

Was the second ground of the motion to dismiss the rule, 
good? In other words, was the executrix, Mrs. Gaither, 
estopped by the judgment which admitted the will to pro- 
bate? We think not. ; 

[3.] The judgment was a judgment, not per testes, and up- 
on the citation of parties, but was a judgment in common 
form, It was a judgment, therefore, to which the other per- 
sons.interested in the will, viz: the brothers and sisters of 
the testator, were not parties; and therefore, was a judgment 
which did not estop them. They might still, for example, 
have set up another will more favorable to themselves, if 
they could have found such a one, 

And that which is not an estoppel, to the party insisting 
on it, as an estoppel, cannot bean estoppel to the other party. 
Estoppel, to be good, must be “reciprocal.” 2 Coke Liti. 
352, a. . 

Is it true, that,to entitle Mrs, Gaither to make a motion to 
set aside the probate in this case, she had first, to “ return, or 
surrender, her legacy,” received under the probate ? 

[4.] We think not, That rule is for the benefit of the exe- 
cutor. It is said to be a rule designed to afford a guaranty 
to the executor, of the sincerity of the legatee, or heir, who 
moves; and,to supply him with the certain means of paying 
the costs, in the event that the motion fails, Bell vs. Arm- 
strong, 1 Ecc’l. Reports, 140. But when, as here, it is the 
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executor himself, who moves, neither of these reasons can 


exist. 

Besides, when it is the executor who moves, the rule from 
its nature, cannot apply; 1st, a man cannot surrender to him- 
self; 2dly, it isabsurd to compel a man to surrender to an-- 
other, as to a receiver, merely in order to benefit the man 
himself. 

Moreover, in the present case, if the will stands, it gives to 
Mrs, Gaither, an estate for her life, in the whole property, and 
therefore, gives to her the right tothe possession of the whole, 
and it does not appear that there remain any debts; if the 
will fai's, the Jaw gives to her the entire interest in the whole 
property, and therefore gives to her, the right to the posses- 
sion of the whole. Either way, then, she is the person en- 
titled to possession. Why then should she be compelled to 
surrender the possession ? 

We think then, that the Court below was right in refusing 
to charge, on this point, what is was requested to charge, by 
the counsel for the plaintiffs in error. 

The only remaining exception is one to the last charge of 
the Court. 

The objection to that charge, presented to us is, that the 
charge lacks clearness,and was therefore, calculated to mis- 
lead or to confuse the jury. 

We think it hardly probable, that the jury misunderstood 
or failed to understand this charge. Therefore, we cannot 
sustain the exception. 


Judgment affirmed. 
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Joun West, e¢ al. executors, plaintiffs in error, vs. James N. 
Botron, and others, defendants in error. 


[1.] An advancement to the parent is an advancementto the child. Therefore, 
when a testator who has made advancements to a deceased child, says in 
his will, that the children of that child, are to account for advancements 
made to them, he says in law, that they are to account for the advancements 
made to that child, their parent. 


[2.] The sayings of a testator, tothe effect, that certain notes, &c., on a son-in- 
law, represented advancements made by him to that son in-law, are sayings 
against the testator’s interest, and this, although the notes, may be out of 
date. They are therefore, admissible as evidence against the representations 
of that son-in-law. 

[3.] That a person takes notes, &c. for the money advanced to his son-in-law, 
raises a presumption, that he intends a loan and not an advancement; but 
this is a presumption subject to be rebutted. 


In Equity, from Wilkes Superior Court. Tried before 
Judge Tuomas, September Term, 1857. 


James Nolan of the county of Wilkes, departed this life 
in the year 1856, leaving his last will and testament, the third 
and sixth items of which are as follows: 

“ Third: The balance of my property of every description, 
I will and bequeath as follows: 
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One equal part or share to the children of my deceased 
daughter Polly Bolton. One equal part or share to my daugh- 
ter Naney West, during her life, and after her death to go to 
her children. One equal part or share to my daughter Fran- 
ces Hughey, and one equal part orshare to each of my sons, 
James, Thomas, and John. 

Lastly: 1 do hereby nominate, constitute and appoint my 
sons in law, John West, William Hughey and my son James, 
to qualify as such, when he arrives at lawful age, executors 
of this my last will and testament, hereby revoking all other 
wills heretofore made by me. And it is my will and desire, 
that at the division of my property, each one shall be charged 
with and account for in said division for all money or pro- 
perty they have received from me, so as to make them share 
equally in the property to be divided, and in advances. 


John West and William Hughey qualified as executors, 
and refused to account with and pay over to the children of 
Polly Bolton, their legacy or share of said estate, without first 
deducting therefrom the advances made by the testator to 
said Polly and her husband Charles L. Bolton, and without 
deducting therefrom the amount that said Charles L. Bolton 
was indebted to the testator at the time of his death, 

The executors allege that the property, negroes, advanced 
to Charles L. Bolton and wife were worth $1,800: And that 
the indebtedness of said Charles L. to testator, at the time of 
his death, amounted to $7,684 96. 

This bill was filed by the children of Polly Bolton, praying 
that said testators do account with and pay over to them their 
share of said estate, not diminished by any advances made 
to their father and mother, or any indebtedness of their fath- 
er to testator, submitting that their legacy was not liable to 
be reduced by any such advances or debts. It was admitted 
that the debts were out of date at the time the will was made, 
but that certain payments had been eae by Bolton and 


credited on the notes. P 
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John H. Dyson, the only witness examined, testified, that he 
wrote the will, and that, while writing it and afterwards, 
testator said to him, that the notes, due bills and 1eceipts of 
Charles L. Bolton were to be taken as advancements to him 
and to come ont of the portion of his children on the final 
division ; that he did not claim them as debts, but as advan- 
ces to Charles L. Bolton. 

To the admission of which testimony, counsel for com- 
plainants objected. The objection was overruled. 


The Court charged the jury that complainants were not 
chargeable with advancements made to their father and moth- 
er, but were bound to account only for advancements made 
to themselves, 

The jury under the charge of the Court, found for the 
complainants. 

To which charge and finding counsel for defendants ex- 
cept. 


Reese and Tomas, for plaintiffs in error. 


Barnetr and T. R. R. Coss, for defendants in error. 


By the Court.—Benn1n@, J. delivering the opinion. 


The Court charged the jury, that the children of Mr. and 
Mrs. Bolton, were not bound to account for advancements 
made to Mr. and Mrs. Bolton. Was this charge right? 

The words of the will are, “each one shall be charged 
with, and account for, all money or property they have re- 
ceived from me, so as to make them share, equally in the 
property to be divided and in advances.” 

By the words “each one,” “they,” “them,” the testator, 
no doubt, meant, the persons named as legatees, in the third 
item of his will. Among those persons, were “the children 
of” his “deceased daughter, Polly Bolton. 

It follows, therefore, that according to the words of the 

36 
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will, those children were bound to account for money and 
property, which they had received from the testator, if they 
had received money and property from him. 

Their parents had received money and property from the 
testator. Was that, a receipt of the money and property, by 
them ? 

We think, that, in law, it was. 

[1.] An advancement to the parent is, in law, an advance- 
ment to the child. The statute of advancements, is amenda- 
tory of the statute of distributions, and, indeed, is adoptive 
of that statute. Consequently, it is to be construed in con- 
nection with that statute. And that statute says this—* And 
in case any of the children shall die before the intestate, 
their lineal descendants shall stand in their place and stead.” 
Cobb’s Dig. 291,293. But, if, in such case, the lineal de- 
scendants of any of the children, stand in the place 
and stead of the children, then, it must be true, that what 
the children received, they received, what the children were 
advanced, they were advanced. In other words, it must be 
true, that an advancement to the parent, is in law, an ad- 
vancement to the child. 

This is the result of a strict and literal interpretation of 
the language of the will. And there can hardly be a doubt, 
that it is a result, that subserves the intention of the testator. 
And certainly, we may be justified in holding that a testator 
means by words denoting an advancement, any thing that is, 
in law, an advancement, if in so holding, we accomplish his 
intention. 

We think, therefore, that the charge of the Court, was 
. erroneous, 

[2.] Was Dyson’s testimony admissible; that is to say, 
were the sayings of the testator, going to show, that he had 
made advancements to Charles L. Bolton, admissible ? 

These were not “ vague” sayings. The notes, &c.,to which 
they referred, were lying before the speaker, at the time of 
the sayings. 
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Now the sayings were admissible, if they were against the 
interest of the speaker. And, we think, that they were against 
his interest. It is true, that the notes, &c. were out of date. 
But a contract being out of date, does not make the contract, 
extinct. It cannot be said, therefore, that a contract out of 
date, is a worthless thing. If these notes, &c., then, represen- 
ted contracts, debts, they were not worthless, though they 
were out of date. 

But if they represented advancements, they were utterly 
worthless. They could not in that case, have been collected, 
if in date. It follows therefore, that when the testator, speak- 
ing of them, said, that they represented advancements, he 
spoke what was against his interest. 

The cases read from the Pennsylvania Reports, went upon 
the ground, I think, that the sayings they refer to were too 
vague, too uncertain, failing as those sayings did, to specify 
and identify, the property referred to by them, as that which 
had been advanced. See 4. Whor. 138. 

The cases from the Connecticut Reports, seem to be in fa- 
vor of the admission of such sayings. 20. Conn. 320. 6. 
Conn. 356. 

[3.] That notes, &c., were taken by the testator, from the 
son-in-law, Mr. Bolton, for the sums advanced to Mr. B., is 
matter from which, a presumption arises, that those sums 
were intended, not, as advancements, but as loans. This 
presumption, however, is not a conclusive one, it is subject 
to be rebutted. And the question, whether, it has, or has not, 
been rebutted, is a question for the jury. 

The charge of the Court being, as we think, erroneous, 
we must give a new trial. 


Judgment reversed. 
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Joun C. Burcu, ex’or, plaintiff in error, vs. Joan W. Burcu 
and others, defendants in error. 


Testator, by his will, /ends to his wife the whole of his estate, during her na- 
tural life or widowhood; but inthe event of her marriage, he directs that his 
estate be divided into three equal parts. One part he /ends to his wife du- 
ring her natural life, and at her death over to her blood relations. One other 
part he lends to his sister, B. C., during her life, and the other share he di- 
rects to be sold, and the moneys arising from said sale to be equally divided 
between his brothers and sisters, (naming them, nine,) to them share and 
share alike forever, but if either of his said brothers and sisters should decease, 
leaving no child or children, then he directs that their part of said legacy be 
equally divided betwixt the whole of his brothers and sisters above named, 
to eachofthem forever. He further provides thatif his wife should not mar- 
ry, then, at her death, the whole of his estate be sold, and the proceeds divi- 
ded into three parts; one part he gives to his wife’s relations ; one part to his 
sister, B. C., during her lite, and at her death to his brothers and sisters; the 
other third or part of the money he gives to be equally divided between the 
whole of his above named brothers aad sisters, in manner above mentioned, 
and to each of them forever. The widow never married. Two of testator’s 
sisters died childless, and all his brothers and sisters died before his widow, 
the tenant for life. 

Held, 1st. That only the children of a deceased brother or sister, living at the 
death of the tenant for life, were entitled to the share of their parent, and that 
they took directly from testator, and not through their father or mother. 


2d. That the remainder never having vested in the brother and sisters, all of 
whom died before the tenant for life, that neither the widow nor the grand- 
children of the brothers and sisters were entitled to any part of the estate. 

3d. That the children living at the death of the tenant for life, could assert their 

+ claim and titlein their own right, and that the administrator of their deceased 

parent was not a necessary or proper party. 

4th. That only the children of the deceased brothers and sisters, living at the 
death of the tenant for life, were also entitled in the place and stead of their 
parents to their share or estates of any brother or sister who died, leaving no 
child or children. 


* Equity, from Elbert. Decision by Judge Tuomas, at cham- 
bers, 2d November, 1857. 


This was a bill filed by John W. Burch, Thomas C. Burch, 
Thomas Wright and wife, William T. Givens and wife, 
Rice and wife, William Wright and wife, John P. 





ATHENS, NOVEMBER aes 1857. 537 


Burch, ex ‘or, vs. Burch et al. 





Wright and Wile, against J ohn ©. Burch, executor of Eliza- 
beth Burch, deceased. 

The bill anne that William S. Burch, of Elbert county, 
departed this life in January, 1822, leaving in full force his 
last will and testament, of which the following is a copy : 


In the name of Gop, amen! 

I, William S. Burch, of the State of Georgia and county of 
Elbert, being weak and infirm in body, but of sound mind, 
memory and understanding, do make and publish this my 
last will and testament, in manner and form following, to- 
wit: 

First. I recommend myself to Gop, the Giver and Creator 
of all good, sincerely thanking Him for all blessings, civil and 
religious, conferred upon me during my existence in this 
changeable and uncertain life. 

Item. My will is, that all my just debts be paid. 

Item. I lend to my beloved wife, Elizabeth, the whole of 
my estate, both real and personal, during her natural life or 
widowhood; but if she chooses to marry, then, and in that 
case, my will is, that the whole of my estate be taken out of 
the hands of my said wife, Elizabeth, by my executors, which 
I shall hereafter name, and be equally divided by appraise- 
ment, into three equal shares, share and share alike, and that’ 
my said wife, Elizabeth, take her choice of one share, or one- 
third part of my estate, so divided as aforesaid, which share, 
or the one-third of my estate so divided as aforesaid, 1 lend 
to my said wife, Elizabeth, after her second marriage, during 
her natural life; and that the share or one-third part of my 
estate so lent my said wife, Elizabeth, be under the manage- 
ment, direction and control of my said executors, for the sup- 
port of my said wife, Elizabeth, after her second marriage, 
so long as she shall live; and at her death, that the said 
share or one-third part of my estate, so lent my said wife, 
Elizabeth, after her second marriage, under the directions of 
my executors, to be sold, and the moneys arising from said 
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sale to be put into four equal shares, share and share alike; 
one share or one-fourth part of the said moneys, I give and 
bequeath to be equally divided betwixt the whole of the chil- 
dren of Sarah Harden, wife of Henry Harden, she, the same 
Sarah, being sister to my said wife, Elizabeth, and is to them, 
the said children, share and share alike, forever; one other 
share or one-fourth part of said moneys I give and bequeath 
to be equally divided betwixt the whole of the children of 
Polly Wilbourn, wife of Thomas Wilbourn, she, the said 
Polly, being sister to my said wife, Elizabeth, and is to them, 
the said children, share and share alike, forever; one other 
share, or one-fourth part of said moneys, I give and bequeath 
to be equally-divided betwixt the whole of the children of Re- 
becca Upshaw, wife of John Upshaw, junior, she, the said Re- 
becca, being sister to my said wife, Elizabeth, and is to them, 
the said children, share and share alike, forever; the other 
share, or one-fourth part of said moneys, I give to be equally 
divided betwixt Mary Ann Cook and William T. 0. Cook, 
heirs of William T. Cook, deceased, he, the said William, be- 
ing brother to my said wife, Elizabeth, and is to them, the 
said Mary Ann and William T. 0. Cook, share and share 
alike, forever. 

Item. My will is, that if my said wife, Elizabeth, should 
q marry, then, and in that case, I lend to my sister, Betty Cook, 
one other share or third part of my estate, so divided by ap- 
praisement as aforesaid, during her natural life, for her sup- 
port, which share or third part of my estate, so lent to my 
said sister, Betty, be under the management, direction and 
control of my executors, for the support of my said sister, 
Betty, so long as she shall live. 

Item. If my said wife, Elizabeth, should marry, then, and 
in that case, my willis, that the other share, or one-third part 
of my estate, so divided by appraisement as aforesaid, be so 
sold, and the moneys arising from the said sale, be equally 
divided betwixt my brothers and sisters, to-wit: Thomas 
Burch, Benjamin Burch, Maza Burch, John Burch, Cheadle 
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Burch, Polly Johnson, Jenny Divine, Hannah C. Perkins 
and Sarah Kesee, and is to them, my said brothers and sis- 
ters, share and share alike forever; but if either of my said 
brothers or sisters should decease, leaving no child or chil- 
dren, then, and in that case, my will is, that their part of said 
legacy be equally divided betwixt the whole of my brothers 
and sisters above named, and is to each of them forever. 

Item. And in case that my said wife, Elizabeth, should not 
marry, then, and in that case, my will is, at her death, the 
whole of my estate, both real and personal, be sold and the 
moneys arising from the same, to be put into three equal 
shares, share and share alike. One third part of the moneys 
arising from the sale of the whole of my estate, 1 give to the 
children of Sarah Harden, Polly Wilbourn, Rebecca Upshaw 
and the two heirs of William T. Cook, as above mentioned ; 
but if either of the above named sisters to my said wife, Eliz- 
abeth, should die, having no child or children, then, and in 
that case, for their part of said legacy to be equally divided 
betwixt the surviving children of the above named sisters to 
my said wife, Elizabeth ; and if either of the above named 
heirs of William T. Cook should die, leaving no child or chil- 
dren, for the other one to receive his legacy; and if both of 
the said heirs of the said William T. Cook should die, leav- 
ing no child or children, then, and in that case, for their leg- . 
acy to be equally divided betwixt the surviving children of 
the above named sisters of my said wife, Elizabeth. 

Item. One other share or one-third part of the moneys so 
arising from the sale of the whole of my estate, I lend to my 
sister, Betty Cook, during her natural life, for her support; 
but the said share, or one-third part of my estate so lent, be 
under the management, direction and controi of my said ex- 
ecutors, for the support of my said sister, Betty, so long as 
she shall live. 

Item. The other share, or one-third part of the moneys so 
arising from the sale of the whole of my estate, I give and 
bequeath to be equally divided betwixt the whole of my above 
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named brothers and sisters, in manner as above mentioned, 
and is to each of them forever. 

Item. At the death of my sister, Betty Cook, my will is, 
that the share or one-third part of the moneys arising from 
the sale of the whole of my estate, so lent her under the man- 
agement, direction and control of my said executors, I give 
and bequeath to be equally divided betwixt the whole of my 
above named brothers and sisters, in manner as above men- 
tioned, and is to each of them forever. 

Lastly. I appoint my well beloved wife, Elizabeth, execu- 
trix, and my trusty friend, John Upshaw, junior, and Wil- 
liam Woods, executors of this my last will and testament, ut- 
terly revoking all will or wills heretofore made by me. 

In testimony whereof, I do hereunto set my hand and seal, 
this 15th day of May, in the year of,our Lorp, one thousand 
eight hundred and seventeen. — 

Signed, sealed and delivered by thetestaror, as his last will 
and testament. 


WILLIAM S. BURCH, [seaz.] 


In presence of 
Jos WestTERN, 
Batty M. Woops, 


WiLi1am Woobs. 


The bill also stated that this will was dated the 15th May, 
1817. That the next of kin of said testator at the time of 
his death, were his widow, the said Elizabeth Burch, and 
the following brothers and sisters, to-wit: Thomas Burch, 
Benjamin Burch, Maza Burch, John Burch, Polly Johnston, 
Jenny Divine, Hannah C. Perkins, and Betty Cook, after- 
wards Betty Hardeman, and the children of Cheadle Burch, 
a brother who died before the making of said will. 

That the widow, Elizabeth Burch, and William Woods 
qualified as executrix and executor, and took possession of 
the estate, real and personal, belonging to testator, and worth 
about fifteen thousand dollars, and which consisted of land, 
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negroes, cash, notes, &c. That Woods, the executor died, 
and left Mrs Burch sole executrix, who remained in the use, 
enjoyment and possession of the entire estate until her death, 
which occurred the 1st July, 1855, without ever marrying a 
second tigne; that she left a will and appointed John C. Burch, 
the defendant, executor, who duly qualifigd, and took pos- 
session of the whole estate in remainder, and by virtue of, 
and in execution of the will of William S. Burch, has sold 
all the lands, negroes and other property, amounting to about 
the sum of one hundred thousand dollars, and the proceeds 
of which sale are now in his hands, to be paid over and dis- 
posed of agreeably to the provisions of the will of said Wil- 
liam S. Burch, deceased. 

The bill further stated that at the death of testator, Wil- 
liam S. Burch, the sum of about $3,700, in cash, notes, &c., 
came into the possession of his widow, the executrix and ten- 
ant for life, and complainants claim that defendant, as her 
executor, should account for, and pay over the same to the 
remainder-men. And further, that he should account for 
the hire or value of the slaves, about one hundred in num- 
ber, employed in finishing the crop, after the death of the 
tenant for life, to-wit: from 1st July, 1855, to the time of their 
sale, about 1st February, 1856. 

The bill further stated that Betty Cook, afterwards Harde- 
man, and all the brothers and sisters of testator named in his 
will, (except his sister, Sarah Kesee,) departed this life before 
the death of his widow, the tenant for life, and all, except 
Jenny Divine, left children surviving. That Jenny Divine 
died childless, in the early part of 1855, being the last survi- 
vor of all the brothers and sisters, Cheadle Burch died be- 
fore the will was made, leaving a widow and children who 
are still living. Sarah Kesee resided in North Carolina, hav- 
ing children, but that she nor her children have been heard 
from since 1808, and are presumed to be dead. 

The bill further stated that Benjamin Burch died intestate 
in Morgan county, Illinois, in April, 1831, leaving as his 
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next of kin and heir at law, his widow, and complainants, 
John W. Burch and Thomas C. Burch, Mrs. Givens, Mrs. 
Rice, and the two Mrs. Wrights, his children, and the chil- 
dren of three deceased sons, who died after the death of their 
father, the said Benjamin Burch, but before the d@ath of the 
tenant for life. 

The bill also stated that Dozier Thornton, of Elbert coun- 
ty, Georgia, has taken out letters of administration on the 
estate of the said Benjamin Burch, and also upon the estates 
of his three deceased sons above mentioned, and is professing 
to represent their estates and interests, 

Complainants claimed that, under the will of their grand- 
father, William S. Burch, and the foregoing state of facts, 
they are entitled to the entire share or estate, which their fa- 
ther, the said Benjamin Burch, would have been entitled to, 
had he survived the tenant for life, to-wit: to one-seventh of 
two-thirds of the estate of the William S. Burch, the tes- 
tator. 


To this bill the executor, John C. Burch, demurred, on the 
following grounds: 

Ist. Because complainants are not entitled to sue for the 
share or estate of their father, but that his administrator 
(Thornton) is alone entitled to sue for and recover the same. 

2d. If complainants are entitled to sue they are not enti- 
tled to the whole of their deceased father’s interest, but that 
the representatives of their deceased brothers, to-wit: Wil- 
liam S, Walton, and Shelby M. Burch, are entitled to an equal 
share with complainants. 

3d. The widow of Benjamin Burch, deceased, is entitled 
to an equal share with complainants. 

4th. Complainants are not entitled to sue for and have an 
account of the part or share of said estate bequeathed to Jen- 
ney Divine. 

5th, Complainants are not entitled to sue for and have an 
account of the share bequeathed to Sarah Kesee. 
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6th. Complainants are not entitled to sue for and have an 
account of the share of said estate, being one-third thereof, 
bequeathed to Betty Cook, after the death of the tenant for 
life. 


After argument, the Chancellor overruled the demurrer, 
and counsel for defendant excepted. 


T. W. Tuomas and T. R. R. Coss, for plaintiff in error. 


AxEeRMAN, for defendants in error. 


The Court not being unanimous, delivered their opinions 
seriatim. 


McDona np, J. delivering the opinion of the Court. 


This is the fourth time that the will before us has been 
presented to this Court, for the determination of some matter 
connected with it. Change of circumstances since it was 
made, as well as facts unknown to the testator at the time it 
was written, have given rise to much doubt in regard to the 
rights of parties claiming under it, and perplexity to those 
charged with the execution of it. It is more than forty years 
since the will was written; his widow, to whom the testator 
lent the whole of his property during her natural life, sur- 
vived the date of the will more than thirty-eight years, and 
all but one of those whom he desired and expected to be his 
legatees at her death, departed this life before the determina- 
tion of the life estate, and that one has not been heard of, for 
nearly fifty years, and she is probably dead. The complain- 
ants are surviving children of Bejamin Burch, one of the 
brothers of the testator, whom he no doubt expected to sur- 
vive his widow, but who died before her. Under the allega- 
tions of the bill of complainants, and a demurrer filed thereto, 
the following points are made, to-wit: 
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Ist. Are the complainants entitled to the entire legacy, 
which their deceased father would have taken, if he had been 
living at the death of the tenant for life. 

2d. Does their mother share it with them ? 

3d. Is the administrator of their deceased father entitled 
to it? 

4th. Does the administrator of their deceased brothers, 
who departed this life after the death of their father, but be- 
fore the death of the tenant for life, have a right to any part 
of it? 

5th. Are the children of those deceased brothers entitled 
to share it with them ? 

6th. If the complainants are entitled to recover can they 
have an account of that part of said property, claimed to 
have been bequeathed to Jenny Divine ? 

7th. Can they have an account of the part of the estate 
claimed to have been bequeathed to Sarah Kesee? 

8th. Are they entitled to any part of that third of the pro- 
perty, bequeathed to Betty Cook after the death of the tenant 
for life. 

At the Term of this Court held, at Athens, in November of 
last year, 1857, it was decided that, upon a proper considera- 
tion and construction of the clauses in this will, relating to 
legacies to the testator’s brothers and sisters, the children of 
any brother or sister, dead at the time of the death of the ten- 
ant for life, should take the interest which their deceased 
parent would have taken, if he or she had been in life at 
that time, but that they would not take through the parent 
as his or her heirs at law, but as objects of the testator’s boun- 
ty, and that such was the manifest intention of the testator. 
The bill in that case was filed by the children of Cheadle 
Burch, who was dead when the will was made, claiming by 
right of representation as his heirs at law, the part of the 
estate, which, they insisted, had vested in him under the 
will. We held that they were entitled, but not in the man- 
ner claimed, but as being themselves the objects of the testa- 
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tor’s bounty. We held that if their right depended on his 
having taken the legacy, it could not be sustained. 

The defendant in error, in this case, contend that these 
complainants, take as heirs at law of their deceased father, 
who died after the testator, but before the tenant for life, and 
that the portion of the estate intended for him, at the death 
of the tenant for life, vested in him. They draw a distinc- 
tion between this case and the case of Cheadle Burch’s chil- 
dren, because, they say, that Cheadle Burch was dead at the 
date of the will, and Benjamin Burch survived the testator. 
That does not vary the case in the slightest degree. The tes- 
tator lent the whole of his estate, both real and personal to 
his wife during her natural life, or widowhood. He appoin- 
ted his wife executrix, and John Upshaw, Jr., and William 
Woods his-executors. If his wife chose to marry, the whole 
of his estate was “to be taken out of her hands by his exec- 
utors, and equally divided, by appraisement into three equal 
shares,” One share he lent to his wife, after her marriage, 
during her natural life, which share was to be under the con- 
trol and direction of his executors as long as his wife lived. 
Hence, it appears, that during the whole of the tenancy for 
life, the executors were entrusted with certain duties, which 
they might have been called onto perform; for it could not 
be possible, during the continuance of the life of the wife, 
to determine that the first contingency on which the estate 
was to be divided would nothappen. That contingency not 
having happened, the estate was not divided, and no claim 
has been presented or can be presented which depended on 
its happening. It is useless to consider the will in reference 
thereto, therefore, further than it may be explanatory of other 
parts of the will. 

The testator proceeds to declare what shall be done with 
his property in case his wife should not marry. A her 
death, he does not give his property, but directs it to be sold. 
The moneys arising from the sale he gives to his legatees, 
One-third part of the moneys arising from the sale of his 
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whole estate, he gives and bequeaths to be equally divided 
betwixt the whole of his above-named brothers and sisters. 
They were named in a prior clause of the will. The money 
was to be divided, also, in the manner named in the same 
clause. The brothers and sisters named were Thomas Burch, 
Benjamin Burch, Maza Burch, John Burch, Cheadle Burch, 
Polly Johnson, Jenny Divine, Hannah C. Perkins and Sarah 
Kesee. If either of his brothers or sisters “should decease”’ 
leaving no child or children, their part of the legacy was to 
be equally divided betwixt the whole of his brothers and sis- 
ters above named. Benjamin Burch, the father of the com- 
plainants, was one of the brothers named in the will. His 
having died in the life-time of the wife, to whom the proper- 
ty was loaned for life, no part of the property vested in him 
under the will. This point was ruled, in construing this 
will in the case of Burch et al. vs Burch, ex’or. 19. Ga. Rep. 
185. It was there said by the Court, that “the testator did 
not intend the title to any of his property to pass out of his 
estate during the life of his wife, except in the event of her 
marriage.” It was also said in that case, that the testator 
intended the sale to be made by his executors. I fully con- 
cur in that. If the executors had the power to sell, by their 
sale and conveyance under that power, the legal title passed 
to the purchaser. The testator died possessed of personal 
and real estate. He directed it all to be sold at the death of 
his wife, and he gave pecuniary legacies raised from the sale, 
to his legatees. The whole of his estate was to be sold, and 
the whole of the moneys, the proceeds of the sale, he dispos- 
ed of. There was nothing to be left to pass to his heirs at law 
as heirs. There was no residuum, Where the whole real es- 
tate is to be converted into personalty, there is no good rea- 
son why the property should not pass to the executor‘in the 
same manner as the property in chattels. Berry vs. Usher, 
11. Vesey Jr. 91. Under our statute of distributions, there 
can be no reason why it should not, where there is no sur- 
plus to pass to the heirs at law. In ‘this State, real and 
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personal estate are put on the same footing as to dis- 
tribution. Acts of 1804 and 1821. Cobb 291 and 298. 
It is settled that an administrator may bring ejectment, 
as well as an executor, where the lands must be con- 
verted for the purposes of distribution, the payment of 
debts or legacies, An executor is sworn to pay debts and 
legacies. The property must be in him to enable him to 
make the sale. Indeed, the legal title must be in him also, 
to enable him to recover it at law, it would seem. These 
are the decisions however. In the case before us, if Benja- 
min Burch had survived the tenant for life, he could have 
claimed no part of the property. He could not have been 
a tenant in common with others, of the property, under the 
will. He could have constituted himself such tenant by the 
consent only of all the legatees and every one in that case, 
must have had the legal capacity to contract and that, on 
the principle that they were entitled to the entire proceeds 
when sold. The legacies were pecuniary legacies, and they 


were given at the death of the wife. The gift and the pay- 
ment were both postponed to that time. At that time Ben- 
jamin Burch was not in life. The gift of the money, then, 
never vested in him. He was dead and could not take. 
The administrator, therefore, of Benjamin Burch can claim 
no part of the money, nor can any one who claims it as one 
of his heirs atlaw. Hence his widow is excluded who claims 


in that character. 

It was urged in argument, that the brothers and sisters of 
the testator named in the will, took an estate in remainder, 
which vested on the death of the testator. I have shown, 
that at that time no estate vested in them. The property, 
for necessary purposes, was in the executors, and was not 
given to the brothers and sisters, but a part of the money 
proceeding from the sale of the entire estate was bequeathed 
to them, if they should be living at the death of testator’s 
wife. But if the property itself had been given in remain- 
der, it could not have vested in the brothers and sisters at 
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the death of the testator. “ “In determining whether an es- 
tate be vested or contingent, the first subject of enquiry is, 
whether it be limited to persons in esse and ascertained, and 
stand unconnected with any uncertain event; in which case 
the estate vests instanter, notwithstanding that it be preeed- 
ed by a particular estate or estates to which it is postponed 
in point of usufructuary enjoyment, or possession.” The 
right of the brothers and sisters depended on an uncertain 
event, and that was, whether they survived the tenant for 
life. “If any of my brothers or sisters should decease” is 
the language of the testator “leaving no child or children, 
then, and in that case, my will is, that their part of said 
legacy be divided, &c.” This willis very inartificially drawn, 
but it is substantially the same in its provisions as one of 
the devises in the will in the case of Elwin vs. Elwin, 8. Ve- 
sty. 547. The testator, in that case directed, that as to the 
estates devised to his wife for life, his brother Peter Elwin, 
his executors and administrators, should, as soon after the 
decease of his said wife or her refusing to release her dower 
to his said real estate, as aforesaid as conveniently might be, 
sell all his aforesaid messauges, lands, &c., and the money 
arising from the sale thereof, together with the rents and pro- 
fits thereof, until sold, his mind and will was and he did 
thereby give the same to be paid and equally divided be- 
tween his five nephews, naming them (the sons of his broth- 
er Peter) share and share alike, at such time as the sale should 
be completed, in case they should be then living. The tes- 
tator’s will in this case, is that at the death of his wife, the 
whole of his estate both real and personal, be sold and the 
moneys arising from the same be put into three equal shares. 
One share or third of the moneys arising from the sale of 
his whole estate, he gave and bequeathed, to be equally divi- 
ded between his brothers and sisters, naming them, and to 
each of them for ever; but if either of his brothers or sis- 
ters should decease, leaving no child or children, then their 
part of the legacy to be equally divided betwixt the whole of 
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his brothers and sisters, &c. This is the will of William S. 
Burch. According to this will the money was to be divided 
when the sale was completed, and when divided it was to be 
distributed amongst the whole of those named if they should 
be then living. The wills thus far are substantially identi- 
cal. In Elwin’s case, the will proceeded, that in case any of 
his nephews should depart this life, either in his life-time or 
before the sale of his estate should be completed, leaving issue 
of his or their body or bodies lawfully begotten, then his 
will and mind was that the part or share of him or them so 
dying, should be paid to and equally divided amongst the 
respective child or children of such of his said nephews so 
dying, as aforesaid; but in case any of his nephews should 
depart this life in his life time, or before the sale of his said 
estate should be completed, without leaving issue of his or 
their body or bodies, then it was his will, that the share and 
part of the said moneys so arising from the sale of his said 
last mentioned real estate, should be paid to and equally 
divided amongst the survivors or survivor of them; and in 
case of the death of any of them before the time of pay- 
ment, as aforesaid, leaving issue, the child or children of 
him or them so dying, to have his or their father’s share. 
The will of Burch is not written out so fully, but the sub- 
stance is the same and the construction is the same. At her 
death (that is the death of his wife) he says, his will is that 
the. whole of his estate, both real and personal, be sold and 
the moneys arising from the same to be put into three equal 
shares. One-third part of the monies so arising from the 
sale of his whole estate he gave and bequeathed among the 
whole of his brothers and sisters. This was all to be done 
at the death of his wife. He thought it probable that they 
might not all live until that time, and he proceeds to say, 
that should either of his brothers or sisters decease, leaving 
no child or children, then and in that case, his will was, that 
their part of said legacy was to be equally divided betwixt 
the whole of his brothers and sisters, wno had been named. 


37 
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As we have already held, the testator had reference to the 
period of distribution of the money, the proceeds of the sale, 
amongst the legatees, when he spoke of the decease of either 
of his brothers or sisters, and it was as clearly his intention 
that if cither of them was dead at that time, leaving no child 
or children, his or her part of the legacy should go to the sur- 
vivors, as it was in the case of Elwin’s will, though it was not 
so fully expressed as to the time. In Elwin’s will, there was 
an express gift of the share of a nephew, who should die, be- 
fore the sale of the estate, leaving issue of his body lawfully 
begotten, to his child or children. In Burch’s will, there is 
a total absence of an express gift to the child or children ofa 
deceased brother or sister, who should die, leaving a child or 
children, but it is clear, that the share of such brother or sis- 
ter, should not go over to the survivors, and it is equally 
clear, that the testator did not intend to die intestate, and, as 
we have already held, it was a bequest by unavoidable im- 
plication, to the child or children of the deceased brother or 
sister. Now, as to the vesting ofthe legacy. In the case of 
Elwin’s will, the testator died in April, 1776. In this case 
the testator died in January, 1822. In Elwin’s case, the ten- 
ant for life died in December, 1797, and the sale of the estate 
took place in August, 1799 Inthis case the tenant for life, 
died in1855. In Elwin’s case, Peter Elwin, one of the ne- 
phews of the testator, died in June, 1798, after the death of 
the testator, and the tenant for life, but before the sale of the: 
estates, leaving children. In this case, Benjamin Burch died 
in April, 1831, leaving a widow, five children, and grand- 
children, born to their sons, each of whom died in his life- 
time. The question in the Elwin case, was, whether Peter 
Elwin having survived the widow, after whose death the: 
estates were to be sold, took a vested interest in the produce 
of the estates; or whether, as he died -before the sale, his 
children should take the share originally intended for him, 
and the question here is, whether Benjamin Burch, having 
survived the testator took a vested interest in the produce of 
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the estate; or whether, as he died before the tenant for life, 
at whose death the estate was to be sold, his children should 
take the share originally intended for him. The Master of 
Rolls, held, in Edwin vs, Elwin, that the nephew, Peter El- 
win, having died before the sale, he did not take a vested in- 
terest. The proceeds of the sale were given at such time as 
the sale should be completed. 

I hold, that the proceeds of the estate of William S. Burch, 
were given at the death of the widow. Expunge from the 
will all that the testator said as to the disposition of his es- 
tate in the event of his widow’s marriage, except as it is 
made a part of his bequests and devises, on her death, and 
the testamentary intention is most clear. At the death of 
his wife, his estate was to be sold. The produce of the sale 
made at her death was to be divided into three equal parts, 
and those parts were to be disposed of as hedirected. The gift 
here was either at the death of the widow or at the period of 
distribution, but take either point of time, and the property 
could not have vested in Benjamin Burch, who died during 
the life ofthe widow. The testator fixes no time at which the 
sale must be made, and if the dictum of Lord Thurlow, in the 
case of Hutchison vs. Manington, 1 Vesey, Jr., 366, may be 
regarded as authority, that where there is a trust, that is al- 
ways considered as done, which is ordered to be done, we 
might consider the sale as made, and the money ready for 
distribution on the day of the death of the tenant for life, 
and that the legacy vested at the death, although the sale 
may have been postponed, I think, therefore, that the lega- 
cies, except the life estate, did not take effect or vest in right 
or possession, until the death of the widow. It follows that 
the widow of Benjamin Burch is not entitled, as one of the 
distributees of his estate, toa part of the legacy. If it did 
not vest in him, his administrator cannot claim it. 

Whether the complainant can claim the entire legacy to 
which Benjamin Burch would have been entitled, or wheth- 
er his grand-children, whose parents were dead at the death 
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of the tenant for life, shall share it with them, depends on 
the testator’s intention, to be collected from the will. Grand- 
children, as a general rule, cannot come in and take a lega- 
cy under the description of children, or share with children 
in such case. But it is not a rule without exception. 
Where the gift is to the children of A., but if he die without 
issue, then over, it is held that grand-children may come in 
because, by the use of a term which would include them, it 
may be inferred that the testator did not intend to exclude 
them. For the reason of the supposed intention of the tes- 
-tator to make provision for children, where a devise was 
to a man and hischildren, and there were no children at the 
date of the will, the word children, in England,is converted 
into a word of limitation. In this case, there is no express 
gift to the children of the brothers and sisters. The bequest 
isimplied to their children, Should either of them decease, 
leaving no child or children, then over. It is manifest, that 
ifthe brothers and sisters had been in life at the time the 
gift was to take etfect, they would have taken, and that on 
their death intestate, it would have descended to their 
children, and to the lineal descendants of such of their chil- 
dren, as may have died intestate during their lives, Is it too 
strained a presumption, to suppose that the testator had in 
his mind our statute of distributions, and that the. words, 
“lineal descendaut or descendants,” might be substituted for 
child or children? I have no doubt that such is the casein 
almostevery instance in which a testator uses these terms, and 
I think that we might be justified in so holding in this case. 
But neither of my brethren agree with me in this view of it, 
and I regret to say, that the grand-children must be exclud- 
ed. Itseems to me to be unjust and opposed to the 
strongest probabilities of the testamentary intention, 

Jenny Divine, as far as is known, was the last of the 
brothers and sisters. She survived them all, unless Mrs. 
Kesee is still living or survived her. But assuming that 
she survived them all, what becomes of her share of the mo- 
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ney? She died before the tenant for life, and therefore she 
took nothing. The property was, at the time of her death, in 
the executors, and on the death of the widow, it became 
them to look for the legatees answering to the description in 
the will,as entitled to the pecuniary legacies. Jenny Di- 
vine not existing, she could not take; she was not a legatee, 
The legacy never having been given, the only contingency 
on which it could take effect, not having happened, it could 
not lapse. It is manifest, that the testator did not intend that 
any part of the moneys arising from the sale of his estate, 
should revert. Two thirds of it he disposed of to his broth- 
ers and sisters named, and to the survivors of them, pro- 
vided those dying, should leave no child or children. We 
have held, that there was an implied bequest, by the terms 
of the will, to the child or children of any brother or sister, 
who should die in the life time of the widow. Jenny Di- 
vine left no child, therefore no child could come forward to 
claim her share. But it is unquestionable, that the testator 
intended, that the two-thirds of the money arising from the 
sale of his estate, should go tothe brothers and sisters nam- 
ed in the will, or their descendants, and that it should not be 
otherwise disposed of. The children of the brothers and 
sisters were, equally with the brothers and sisters, beneficia- 
ries of fhe testator’s bounty, if the brothers and sisters were 
dead at the time the tenancy for life was determined. This 
being so, the brothers and sisters being all dead at the time, 
the children of the deceased brothers and sisters took the en- 
tire two-thirds of the money, each set of children taking a 
share equal to that which their deceased father or mother 
would have taken, had he or she survived. 

It is not yet known whether Sarah Kesee was dead or 
living at the death of the tenant for life, or if dead, whether 
she left a child or children. We think with the Court be- 
low, that an enquiry should be made for her and her children, 
and that a share of the money, equal to the amount she would 
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have aright to claim, if living, should be retained by the exe- 
cutor, to answer to her demand when made. ’ 

The death of Betty Cook, during the life of the widow, so 
that she could derive no benefit from the loan to her for life, 
after the death of the widow, of one-third of the moneys, the 
produce of the sale of the estate, certainly cannot destroy the 
- gift over of the same money. Her surviving the tenant for 
life, was no condition express or implied of the gift over to 
the brothers and sisters. The gift stands, and her death only 
removes an obstacle to their enjoyment of the legacy, imme- 
diately on the death of the tenant for life of the property, from 
the proceeds of the sale of which the legacy was given. 

The legatees are entitled to an account then, for their share, 
being the amount to which their deceased father would have 
taken had he survived the widow of the testator, of two- 
thirds of the moneys arising from the sale of the estate, 
counting Mrs. Kesee at present, as a legatee, and postpon- 
ing the distribution of the amount to which she or her chil- 
dren would be entitled, if living, at the death of the widow, 
until due enquiry can be made for her and her children. 


Judgment affirmed. 


LumMpxIN J., concurring. 


Being prevented, by sickness, from writing out, at the 
proper time, a separate opinion in this case, and unwilling 
to withhold it from the press, I have read the opinion of my 
brother McDonald, and concur in the main, in the reasons 
assigned by him, to sustain the judgment of the Court. 


Bewnine J., dissenting. 


The complainants in the bill are Benj. S. Burch’s sons 
and daughters, and the husbands of the daughters. He was 
a brother of the testator. 





ATHENS, NOVEMBER TERM, 1857. 555 





ws Bureh, ex’or, vs. Burch, et al. 





The defendant in the bill is John C. Burch, the executor 
of the testator’s will. 

The complainants claimed, by their bill, “that they were 
entitled to the share of Wm. S. Burch’s estate which would 
come to their father, the said Benjamin, were he alive, 
which share, they say, is one-seventh of two-thirds of the 
estate.” 

The executor demurred to their bill, and the Court over- 
ruled the demurrer. Thus the Court sustained the com- 
plainants in this their claim. 

The question, therefore, is, were the complainants entitled 
to “one-seventh of two-thirds of the estate ?” 

This, (as we shall see,) will be determined by determining 
what their father, Benj. S. Burch, would be entitled to if he 
were alive. Let us, then, enquire, what he would be enti- 
tled to, if alive. 

To find this, we must find what interest he took by the 
will, 

There ‘is this provision in the will: “If my wife, Eliza- 
beth, should marry, then, and in that case, my will is, that 
the other share, or one-third part of my estate, divided by 
appraisement as aforesaid, be sold, and the money arising 
from said sale, be equally divided betwixt my brothers and 
sisters, to-wit: Thomas Burch, Benjamin Burch, Maza 
Burch, John Burch, Cheadle Burch, Polly Johnston, Jenny 
Divine, Hannah C. Perkins, and Sarah Kesee, and is to them 
my said brothers and sisters, share and share alike, forever. 
But if either of said brothers or sisters should decease, leav- _ 
ing no child or children, then, and in that case, my will is, 
that their part of said legacy be equally divided between 
the whole of my brothers and sisters above named, and is to 
each of them forever.” 

This provision was preceded by dispositions to the effect 
that if the widow married, the testator “lent” one of the other 
two-thirds of his property to her, for her life, with remainder 
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to certain persons, (her relations,) and, one to Betty Cook, 
for her life. 

And the provision was followed by certain dispositions 
intended to meet the case of the widow’s not marrying, a 
case in which, what she was to have, was the whole of the 
property for her life. 

Three of these dispositions were as follows: “One other 
share or third part of the moneys arising from the sale of 
the whole of my estate, I lend to my sister Betty Cook, du- 
ring her natural life” ete. 

“The other share, or the one-third part of the moneys so 
arising from the sale of my estate, I give and bequeath, to be 
equally divided betwixt the whole of my above named broth- 
ers and sisters, in manner as above mentioned, and is to 
each of them forever.” 

“Atthe death of my sister, Betty Cook, my will is, that the 
share or one-third part of the moneys arising from the sale 
of my estate s>lentto her,’ “I give and bequeath to be 
equally divided betwixt the whole of my above named 
brothers and sisters, in manner above mentioned, and is to 
each of them forever.” 

Benjamin S. Burch was one of the brothers. 

There were nine of the brothers and sisters, 

The widow of the testator, never married. She took, there- 
fore, an estate for her life, in the whole of the property. 

She survived Betty Cook. The estate, therefore, which 
Betty Cook took in a third of the property, for her life, to 
commence at the death of the widow, came to nothing. And 
the only effect which Betty Cook’s dying before the widow, 
had on the subsequent estates, was merely to accelerate the 
time at which their enjoyment was to commence. Fearne 
Rem. 237, 508; 1 Jarm. Wiils, 513, 735. 

What then, did the nine brothers and sisters, respectively 
take ? 

First, let us assume, that .all of the nine survived the tes- 
tator. 
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In that case, itis obvious that each of the nine took a re- 
mainder of some kind, intwo-thirds of the property, tocom- 
mence in possession at the death of the widow. I say each, 
because the bequest is not to them asaclass, but is to each by 
name, and even if it were to them as a class, the doctrine of 
survivorship among joint tenants, was not in force at the 
time when the bequest was made. See —— at 
Atlanta, August, 1857. 

Of what kind was this remainder? vested or comtauae? 2 
for life or longer? 

Vested, I say. 

This was my opinion in Burch et al. vs. Burch, 19 Ga. R. 
187, when this will was first brought before the Court; and 
in that case, I made the opinion the ground of a dissent. 

[ have not seen, or heard, any thing since, to make me 
change that opinion. I will merely add to it, a reference to 
Askew vs. Noland, a case decided since the opinion was ex- 
pressed ; viz: at Milledgeville, Nov. 1857; and to the cases 
that will be cited hereafter, in this opinion. 

Assuming, then, that this remainder was vested, the next 
question is, was it an estate for life, or was it some greater 
estate, than one for life,as, what we may call a qualified fee? 

It was greater than an estate for life, I say. 

The first words used by the testator, in creating the es- 
tate, were these: “And is to them, my said brothers and sis- 
ters, share and share alike, forever.’ These words taken by 
themselves, it is plain, conveyed the whole estate absolutely. 

But the testator used additional words.. Were these sufli- 
cient to cut down the estate conveyed by the others, to a life 
estate ? 

I think not, and I think that in this opinion I am support- 
ed by both principle and precedent. 

First, it may be assumed as a leading principle of construc- 
tion, that words are counteracted by subsequent words, to the 
extent to which, the subsequent words are in conflict with 
them, and to that extent only. 
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The words here, as we have seen, are, “and is to them my 
said brothers and sisters, share and share alike, forever.” 
The subsequent or additional words are, “ but if either of my 
said brothers or sisters should decease, leaving no child or 
children, then and in that case, my will is, that their part of 
said legacy be equally divided, between the whole of my 
brothers and sisters above named, and is to each of them 
forever.” 

Now these words are in conflict with the former, in so far 
as the former make the estates which they convey, absolute 
estates; andin so far only. They, therefore, can, according 
to the rule ofconstruction aforesaid, counteract the effect of 
those words so far as to cut down the estate, conveyed by 
those words, from absolute into conditional estates; and so 
far only. 

And such conditional estates as these, correspond to leases 
or qualified fees, in land. We may, therefore, with sufficient 
accuracy for all practical purposes, say, that the absolute es- 
tates conveyed by the first words were reduced, by the added 
words, to qualified fees. That is, we may say, taking both 
sets of words together, that each brother and sister took a fee 
subject to be divested on his or her dying without leaving 
child or children, and vested in certain persons. 

This, then, is the result at which we arrive, if we make 
this leading principle of construction, our guide. 

If we make precedent our guide we shall, I think, arrive 
at the same result. : 

“In Harrison vs. Foreman, the testator gave to trustees £40 
a year, part of £566 annuities, in trust to pay the dividends 
to Mrs. Barnes for life for her separate use; and after her 
death, upon trust to transfer the annuity, or the security up- 
on which it was invested, to Peter and Susannah, equally ; 
and in case of the death of eitherof them before Mrs. Barnes, 
he gavethe whole to the survivor living at her decease.” 
Both the legatees died during the life of Mrs. Barnes. The 
question was whether their legal personal representatives, or 
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the testator’s residuary legatees, were entitled to the £40 an- 
nuities? And Lord Alvaniey, M. R., determined in favor 
of the former, upon the principle that Peter and Susannah 
having taken vested interests in the fund at the death of the 
testator subject to be divested in favor of the survivor who 
might be living at the decease of the tenant for life; as there 
was no such survivor at that period, the divesting contingen- 
cy never happened, and consequently the interest at first 
vested remained undisturbed, which entitled the two person- 
al representatives to the property.” 1 Rop. Leg. 414. 

Lord Alvanly said, “where there are clear words of gift 
creating a vested interest, the Court will never permit the ab- 
solute gift to be defeated, unless it be perfectly clear that 
the very case has happened, in which it is declared that the 
interest shall not arise; that it must be determined upon the 
words of the will, there was a vested interest, which was to 
be divested only upon a given contingency. And the single 
question was, whether the contingency had happened?” Jd. 
Toi. 

The first words in this cited case are, “ upon trust to trans- 
fer the annuity” “to Peter and Susannah Stallard.” . 

In the case in hand, the first words are, “ to be equally di- 
vided between my brothers and sisters,” “and is to them” 
“ forever.” 

If those words are sufficient to convey the fee, much more, 
it must be manifest, are these. 

And in the case cited, the superadded or additional words, 
are, “and in case of the death of either of them before Mrs. 
Barnes; he gave the whole to the survivor living at her de- 
cease.” 

In the case in hand, the superadded or additional words 
are, “but if either of said brothers or sisters should decease, 
leaving no child or children, then their part of said legacy be 
equally divided betwixt the whole of my brothers and sis- 


ters,”’ 
If the former words are insufficient to reduce the fee to 
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which they relate below a qualified fee; the latter words are, 
at least, equally insufficient to reduce the fee to which they 
relate, below a qualified fee. 

To the same effect are many other cases. See Smither vs. 
Willcock,9 Ves. 233; Wall vs. Thompson, 16 Ves. 413; 
Browne vs. Lord Kenyon, 3 Madd. 410; Sturgess vs. Pear- 
son, 4 do.411; Keates vs. Burton, 14 Ves. 434; Maberly vs 
Strode, 3 Ves. 450; Bell vs. Phyn, 7 Ves. 454, cited and 
commented onin 1 Rop. Leg. 412, et seg. ; See tool Jarm. on 
wills, 750, 751, 500; Weakly vs. Rugg,7 D. §& E. 322; Doe 
d. vs. Wetton, 2 Bos. and Pul. 324. 

I conclude then, that what the nine brothers and sisters 
took respectively wasa qualified fee in two-thirds; viz: a 
fee subject, in the case of any one of the nine, to be di- 
vested, on his or her dying childless, and vested in certain 
persons, 

I confess, that I once entertained a different opinion. 
When the case of Cheadle Burch’s children—a case grow- 
ing out ‘of this will—was before this Court, 1 thought that the 
true inrport of the words which have been under considera- 
tion, was such, as to give to the brothers and sisters respect- 
ively buta life estate, and the remainder, to their respective 
child or children by zmplication, if they died leaving child 
or children. But in that case, the question what, or how 
much, the brothers and sisters, or their children, took, was 
very little, if atall discussed. In that case, the question made 
and debated, was, whether, as Cheadle Burch, (one of the 
brothers,) was dead when the will was written, the legacy to 
him was not void. 

The executor’s counsel insisted, that the legacy was void, 
and that, therefore, the executor was entitled to it, as undis- 
posed of property. They,as far as I remember, did not de- 
ny, that if the legacy was not void, it went to Cheadle Burch’s 
children. If it did not go to the executor, the counsel were 
indifferent to whom it went. 

Again, according to the opinion which I now entertain, it 
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is the heirs of Cheadle Burch, to whom his share ought to 
go; though it may be true, perhaps, that it ought to go to 
them only through an administrator or executor ofhim; ac- 
cording to the opinion which I before entertained, it was his 
children to whom the share ought to go; but then, taking the 
facts as they appeared when I formed that opinion, his ché- 
dren were his only heirs, and there were no debts against 
his estate. I should, therefore, even if I had thought as I 
now think, have had to come to a conclusion, the same in 
practical effect as that to which I did come; viz: the con- 
clusion, that the ehi/dren were entitled to the share; but I 
should have had to put the conclusion on the ground that: 
their father took the fee under the will and they were his 
Aeirs, and not on the ground on which I did put it—the 
ground that they themselves, took the fee under the will by 


implication. 
I am now satisfied that the children did not take any thing 
by implication, And I have shown that they did not, ifI have 


succeeded in showing, as I think I have, that every brother 
and sister of the testator, took an estate in fee, subject to be 
divested on his or her dying and leaving no child or chil- 
dren, and vested in certain persons. This must be manifest. 

Assuming my present opinion to be true, then, the next 
question for me, is, who are those certain persons to whom 
the share of a brother or sister was to go over, on his or her 
dying childless? 

The words, it will be remembered, are, that in that event, 
“their part of said legacy be equally divided between the 
whole of my brothers and sisters above named, and is to 
each of them forever.” 

Those certain persons then, are the “whole” of the named 
brothers and sisters—are “each” of the named brothers and 
sisters ; not the surviving brother and sister, 

This is the plain, the necessary, import of the words used. 

And there is nothing absurd, or even surprising, in the 
fact, if fact it be, that such isthe import. It was natural that 
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the testator should wish, that the wife or husband of any of 
his nine brothers and sisters, should participate to some ex- 
tent, in the legacies given to such brothers or sisters, even 
although such brother or sister might die childless. Hence, 
it was natural, that he should wish, that even if any of the 
nine should die childless, as much as one-ninth of his or her 
legacy should nevertheless remain to each one, and the rest 
of the legacy, go in equal parts to the other eight. 

My conclusion then, is, that the persons who were to take 
the share of any one of the nine brothers and sisters, on that 
one’s dying childless, were those same nine brothers and 

‘sisters; and that they were, each, to take one-ninth of the 
share. | 

Supposing, that I am right in this, the next question is, 
what was the interest which each brotherand sister thus took 
in the share of every other? 

And it will be admitted by all, I dare say, that this inter- 


est was a contingent remainder. Every brother and sister 
took a remainder in the share ofany brother and sister, con- 
singent on that brother or sister’s dying childless, 

Was this such an interest as was transmissible to persona! 
representatives ? 

I think it was. 


“A contingent remainder of inheritance, is transmissible 
to the heirs of the person to whom it is limited,ifsuch person 
chance to die before the contingency, except the existence of 
the devisee of the contingent interest at some particular time, 
may by implication enter and make part of the contingency 
itself, upou which such interest is intended to take effect.’ 
Fearne Con. Rem. note (e.) 

This proposition is, I think, well supported by authority. See 
Pinbury vs. Elkin, 1 Peere Wms. 563; Fearne Cont. Rem. 
509 ; 1 Rop. Leg. 401, ch. 10, sec.4; Note to2 Wms’ Saund. 
388, k; Jarm. on Wills, 777. 

Assuming this proposition to be true, the remainder of any 
brother or sister, in any share, was transmissible to his or her 
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personal representatives; for the event on which such re- 
mainder was to vest in him or her was the death of the hol- 
der of such share, childless. This was the whole event. It 
made no part of the event that the brother or sister holding 
the remainder in the share, should be in existence at the 
time of the death of the holder of the share. Indeed, this 
very dead man, the holder of the share, himself, was to be 
one of the nine remainder-men in his own share. 

This remainder which every brother and sister acquired, 
in the share of every brother and sister, was a remainder in 
fee. Therefore it was subject to distribution under the law, 
and not under the will. In other words the “accruing shares” 
to the brothers and sisters, made a part of their estates, when 
they died, and were not subject, like the original shares, to 
be divested on their dying childless. Paine vs. Benson, 3 
Atk. 80; 2 Jarm. Wills, 620; 2 Rop. Leg. ch. 8, sec. 4, 336. 

To sum up, let us suppose two-thirds of the estate divided 
into nine equal parts. Then, if I am right in what I have 
said, what the nine brothers and sisters took may be thus 
stated: each brother and sister took one of the shares in fee, 
subject to. be divested on his or her dying childless, and ves- 
ted in the whole of the nine brothers and sisters, whereby, 
the whole nine took each a contingent fee in that share—a 
fee contingent on the holder of that share dying childless ; 
which contingent fee was transmissible to personal represen- 
tatives, and subject to the statute of distributions. 

To apply: 

Seven of the brothers and sisters, including Benj. S. Burch, 
died leaving children. Their shares, therefore, were never 
divested from them. Each of the seven then was entitled 
absolutely to one share. But each being dead, his executor 
or administrator has become entitled to the share in his 
place. 

This disposes of seven of the nine shares, 

Two of the brothers and sisters, Sarah Kesee, and Jenny 
Divine, died childless. 
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Their fees then, in their respective shares, became dives- 
ted and vested in the whole of the nine brothers and sisters, 
or their personal representatives, consequently their two 
shares would be subject to be divided into nine equal parts, 
of which parts each of them or their executors or adminis- 
trators would retain one part and each of the other seven. 
brothers and sisters, or their personal representatives, would 
receive one part. 

These nine parts when thus retained, or received, would 
be retained or received absolutely, and therefore, would be 
subject to be disposed of under the statute of distributions, 
and not under the will. 

This disposes of the remaining two of the nine shares. 

It follows that the suit in the present case ought to have 
been brought by the executor or administrator of Benj. S. 
Burch, and not, as it was, by his children; and consequent- 
ly, it follows that the demurrer should have been sustained. 

Hitherto, I have been going upou the assumption, that all 
of the nine brothers and sisters survived the testator. But 
that assumption I was not authorized to make; two of the 
nine, Sarah Kesee, and Cheadle Burch, died before the will 
was written. 

Does this fact affect the conclusion to which I have come? 

This depends on whether the legacies to this brother and 
sister were void or not. 

The question whether the legacy to the brother, Cheadle 
Burch, was void or not, has already been before this Court. 
That was ¢he question in Burch vs. Burch, 20 Ga. Rep., 835. 
And this Court held that the legacy was nof void. But, it 
is true, that it was not without much difficulty, that the 
Court could come to that conclusion. Still, 1 must say, that 
I continue to acquiesce in the conclusion, 

There can be no doubt, that it was in the power of this 
testator to prevent these two legacies from being void, if he 
wished todo so, The only question, therefore, that can ex- 
ist, is, did he wish to do so? 
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Arguing from the general scheme of disposition, exhibited 
in the will, we might say, I think, with much confidence, 
that it was not the intention of the testator, that what was in- 
cluded in these two legacies should pass from his kin to his 
wife, or to her kin. His great idea was, manifestly, to put 
his property in two parcels, one for his kin, the other for his 
wife and her kin. And the part of his property included in 
these two legacies he put in the parcel designed for his kin. 
And to hold the legacies void, would make an intestacy as 
to the property included in them, and so would cause that 
property to pass over to his wife’s kin. 

But perhaps, the state of the authorities does not justify us, 
in relying upon the general scheme of disposition, by itself, 
to establish an intention, that these two legacies were not to 
be void even though the legatees might be dead at the testa- 
tor’s death. See Elliott vs. Davenport, 1 P. Wms., 83 ; Sib- 
ley vs. Cook, 3 Atk. 572; and Rop. Leg. 320, ch. 8, sec. 4 et 
seq. 

Ts there any particular disposition coming in aid of the 
general scheme? I think so. 

The testator, after directing a division among his brothers 
and sisters by name says: “ But if either of said brothers or 
sisters should decease, leaving no child or children, then and 
in that case, my will is, that their part of said legacy shall be 
equally divided betwixt the whole of my brothers and sis- 
ters above named, and is to each of them forever.” 

The division is to be among the whole of the named broth- 
ers and sisters, The one dying leaving no children, i. e., the 
dead one, would be one of this“‘whole.” Therefore, he was 
one who was to share in this division. 

That the testator Anew that he would be dead at the time 
of the division is beyond question, for the testator makes his 
dying childless, the event on which the division is to take 
place. 

Here then, I think, is strong evidence to show, that the 
testator intended, that the death of any legatee at any time, 
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was not to affect the legacy given to him; but, that, in that 
case, his executor or administrator was to take his place. 

And, I think, that the evidence derived from this source, 
added to that derived from the general scheme of the will, is 
sufficient to show, that the testator’s intention was, that leg- 
acies to a brother or sister were not to be void, although the 
brother or sister might be dead at the making of the will. 

So, my general conclusion, as to the proper disposition to 
be made of the property in dispute, is not affected by the fact 
that two sisters were dead when the will was made. 

The result is, that I think that the decision of the Court be- 


low, overruling the demurrer, was wrong. 


~ 





Witiiam H. Harper, plaintiff in error, vs. Toe Commis- 
SIONERS OF THE Town oF Exserron, defendants in error. 


[{1.] The part of the Constitution which says, that “trial by jury as heretofore 
used in this State, shall remain inviolate,” does not apply to the case of a tax 
payer, who refuses, or fails to pay his tax. 

[2.] A tax ordinance of the town of Elberton, declared, that the property on 
which the tax was to be assessed, was to be the property which the person 
taxed, had, at the time when called on for his tax. 

Held, That this ordinance was valid. 

{3.] The power of the town of Elberton, to tax, extends to debts. 

[{4.] The charter of the town of Elberton, originated in the Senate, and yet, i: 
is not in conflict with the 16th section of the 1st article of the Constitution 
although, among the corporate powers, which such charter confers on the 


town, is the power to tax the towns-people. 


Illegality, from Elbert Superior Court. Decided by Judge 
Tuomas, at September Term, 1857. 


The commissioners of the town of Elberton, issued af. 
Ja, against William H. Harper, to collect the sum of $15 57, 
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the amount of tax assessed by said commissioners against 
Harper. 


The marshal of the town levied the fi. fa. upon a buggy 
and harness belonging to Harper, who filed his affidavit of 
illegality upon the following grounds, to-wit: 

Ist. Because the fi. fu. issued without allowing deponent 
a trial by jury. 

2d. Because the fi. fa. is not signed by three of the com- 
missioners, 

3d. Because the ordinance, by virtue of which said tax 
was assessed and levied, is illegal, in that no certain day is 
named or fixed upon which said tax is to be assessed and 
levied. 

4th. Because the assessment is made upon debts and open 
accounts due to deponent. 

5th. Because the Act of the General Assembly in pursu- 
ance of which said ordinance passed, is unconstitutional, in 


this, that said act originated in the Senate, and not in the 
House of Representatives, and because it did not receive the 
approval of the Governor until after the adjournment of the 
General Assembly. 

6th. Because said tax was assessed against deponent on 
the 15th June, 1857. 


The case was submitted on the following agreed statement 
of facts : 

That there was no trial by jury, and the fi. fa. was not 
signed by three of the commissioners. That the ordinance 
of 9th February, 185-, by its terms levies a tax upon the peo- 
ple and property of the town of Elberton, computed and 
charged against them on no fixed and certain day, but on 
the day on which the tax receiver may apply to receive the 
tax returns, and he applied and obtained from Harper a state- 
ment of the property owned by him in said town, on the 15th 
June, 1857, and said tax is assessed on such debts and pro- 
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perty at that date. The Act of 20th December, 1824, did 
originate in the Senate. 


The presiding Judge, overruled all the grounds of illegali- 
ty, and dismissed the same and ordered the fi. fu. to proceed. 
To which decision counsel for defendant excepts. 


Vanpvzen, for plaintiff in error. 


T. W. Tuomas, for defendant in error. 


By the Court.—BENnN1ne, J. delivering the opinion. 


The Court below overruled the affidavit of illegality. Was 
the Court right in doing so? That depends, of course, upon 
whether any of the grounds of the affidavit, were good or 
not. 

The first of those grounds was, that the defendant in fi. fa. 
had not had a jury trial. 

f1.] But the case was one of a kind in which, at the time 
of the adoption of the Constitution, jury trial had not been 
“used.” Therefore, it was one to which, the words of the 
Constitution,—* trial by jury as heretofore used in this State, 
shall remain inviolate,” did not apply. 

There was nothing then in the first of the grounds. 

The second, was hardly insisted on. 

We think, that the fifth section of the charter, gives the 
“board,” power to authorize their “ President” to issue such 
a fi. fa. as the one in this case. 

Therefore, we consider the second ground insufficient. 

The third ground was, that the ordinance by virtue of 
which, the tax was assessed, “named” “no certain day,” as 
the day “upon which, said tax” was “to be assessed and 
paid.” 

[2.] But the charter does not require, that the ordinance 
should. The charter does not say, that the tax is to be laid 
on such property as the taxed person owned on a particular 
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day. Thecharter is silent on this point: in that respect, it 
differs from the general tax law. The charter merely says, 
that the board “may within the said town limits levy and 
collect in a summary manner, an annual poll tax, not exceed- 
ing one dollar on each free person, and not exceeding twenty- 
five cents on each slave, usually resident therein, and a tax 
not to exceed twenty-five cents, on every hundred dollars’ 
value of real estate, stock in trade, and other personal estate, 
or any other property, or thing, therein, that may, at the time 
being, be taxable by the laws of this State; and also a tax 
not exceeding five dollars for each day, on all itinerant ex- 
hibitions and performances therein for money.” Daw. Cone 
454. These words give to the board a general power to tax 
within certain limits; nor do they select a particular day, 
and declare, that the tax to be levied of a man, shall be as- 
sessed on the property which he owned on that day. And 
this is but committing these matters to the discretion of the 
board. 

We regard the third ground, then, as insufficient. 

The fourth ground was, that “ the assessment” was “ made 
upon debts and open accounts, due to defendant.” 

The charter, as we have seen, says, that the power to tax, 
shall extend to “any other property or thing therein, that 
may, at the time being, be taxable by the laws of this State.” 

At the time when this tax was laid, “debts and open ac- 
counts” were things taxable by the laws of this State. cts 
of 1851, 288. Acts of 1853-4, 109. 

[3.] Therefore, the power to tax extended to debts and 
open accounts, 

We were asked to say, whether this power extended to 
debts held on persons not residing in the town. There is 
nothing in the record, that raises this question, We, there- 
fore, merely say, that if the question were up, we should be 
inclined to hold, that the power does not extend to such 
debts. | 

We hold the fourth ground insufficient. 
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[4.] The fifth ground was, that the charter “originated in 
the Senate, and not in the House of Representatives ;” and 
that it “did not receive the approval of the Governor, until 
after the adjournment of the General Assembly.” 

The Constitution says that “all bills for raising revenue, 
or appropriating moneys, shall originate in the House of Rep- 
resentatives.” rt. J, sec. 16. 

But we do not consider an act incorporating a town, an 
act “for raising revenue,” although the act, may, among the 
many powers it confers on the town, confer the power to tax. 
In such a case, taxing is not the end: it is a mere incident. 
Besides, the delegation of the power to tax, and the laying 
of a tax, are two things. This act does the first; the last, it 
does not do. The constitutional provision applies to an act 
which does the last, and does not apply to an act which does 
the first. 

The latter part of this ground, was not insisted on. There 
is nothing in the Constitution that forbids the Governor to 


sign bills after the adjournment of the General Assembly. 

We, therefore, hold the fifth ground, insufficient. 

The sixth and last ground, is the same in substance as the 
third. 

We think, therefore, that none of the grounds was sufli- 
cient; and, consequently, we must affirm the judgment of 
the Court below, overruling the affidavit. 


Judgment affirmed. 
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Lawrence D, Latierstept, ad’mr, plaintiff in error, vs. 
James JeEnNNINGs and Seasorn Mosk y, ex’rs, defendants 


in error. 


Mark Shipp died testate leaving the following will; 

Item second. I give and bequeath to my beloved niece, Mahalia V. Shipp, a ne- 
gro woman named Martha, about twenty-four years old, and her two chil- 
dren, to-wit; Harriet Jane, about six years old, and Nancy Turner, about two 
years old. But should my niece Mahalia Shipp die before she arrives to the 
age of twenty-one years, the above named negroes are to be reverted back to 
my estate. My niece Mahalia Shipp is to be educated and supported out of 
the estate, so long as she remains with my beloved wife. 

Item third. I give and bequeath to Henry Mark Night, son of the Rev. John W. 
Night, two hundred dollars; one hundred to be paid him on the twenty-fifth 
day of December, one thousand eight hundred and fifty three, the other one 
hundred to be paid him one year after the first hundred is due. 

Item fourth. I give and bequeath to my sister-in-law, Mrs. Rebecca Jennings, 
ten acres of land, embracing the building, whereon she now lives, during her 
life, or so long as she remains on the same. 

Item fifth. I desire and direct that Mrs. Polly Linville remain with my beloved 


wife. 

Item sixth. I give and bequeath to my beloved wife, all of my real and person- 
al property, (the above named negroes excepted,) so long as she remains @ 
widow, but in case she should intermarry, I wish a division immediately to 
take place. 

Ttem seventh. In consideration of the latter clause of the fifth item, I wish my 
beloved wife, in addition to that part of the estate bequeathed to her by her 
father, to have enough of my separate estate to make in the aggregate one- 
half of all my estate real and personal, which one-half, as mentioned in this 
item, to remain her separate and distinct estate, during her natural life. In 
case of her wishing to remove from the county (Lincoln,) the negroes going 
into her possession from my estate, I wish and require that the said negroes 
be sold within the limits ofthe county above mentioned; also, that husband 
and wife, parent and child, be not separated, but sold in families. I wish 
and require that they be sold privately, if they do not bring so high a price. 

Item eighth. I wish and require, upon the event ofa division, that Bertha, a 
girl, be valued alone, and placed in Mahalia V. Shipp’s lot, as disposed of in 
second item. 

Item ninth, I will and bequeath unto my friend, Edmund J. Lyon, two hundred 
and fifty dollars ; also, his wife, Prudence Lyon, two hundred and fifty dol- 
lars—to be paid out of that portion of my estate not disposed of in the fore- 
going items. 

Item tenth. I further bequeath, at the death of my wife, when the estate will 

be finally closed, that Thomas A. Shipp and Benjamin Franklin Shipp shall 
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have an equal portion with my other legatees, also, my niece, Martha Fran- 
ces Shipp, an equal portion with Thomas and Benjamin Shipp, as above men- 
tioned. I further wish and require my executors to pay over to Nancy Tur- 
ner Harris, two hundred dollars, which amount I will and bequeath unto the 
said Nancy T. Harris and her children. 


Aliso, I willand bequeath unto Reason Lewis Woolly and Mary C. E. Woolly, 
an equal portion of my estate with my other legatees, at the death of my 
wife, as mentioned in item tenth. 


Item eleventh. I also give and bequeath unto William Hutson Shipp, two hun- 
dred dollars, to be paid over at my wife’s death, or division, as stated in 
tenth item. 


Held, 1st. That the widow took a life estate only in all the property real and per- 
sonal. 2d. That at her death it was to be equally divided between all the heirs 
at law of the deceased, the widow excepted; including, also, the persons 
mentioned in the will, to whom was bequeathed an equal pertion of the res- 
idue. 3d. Thatthe word legatees, in the will, must have its popular and not 
its technical signification. 


In Equity, from Lincoln Superior Court. Decision on de- 
murrer, by Judge Tuomas, at April Term, 1857. 


This was a bill filed by Lawrence D. Lallerstedt, admin- 
istrator of Mary Shipp, deceased, widow of Mark Shipp, 
deceased, against the executors of said Mark Shipp, for an 
account of the estate of their testator, and for the payment 
of the share or interest therein, belonging to complainant’s 
intestate, to her heirs at law. 

The defendants demurred to the bill, on the ground that, 
under the will of Mark Shipp, his widow, the said Mary, 
had no interest in his estate beyond her life, and upon her 
death nothing was transmitted or descended to her heirs, or 
to the complainant, her administrator. 

The presiding Judge sustained the demurrer, and dis- 
missed the bill, and complainant excepted. . 


LALLERSTEDT ; and Gisson, for plaintiff in error. 


Tomas; and STEPHENS, contra. 
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By the Court.—Lumrxiy, J. delivering the opinion. 


We acknowledge the obligation upon the Court to apply 
itself with all diligence to find out the meaning ofthe testator, 
in this as in every other will; and to give effect to the same, 
if it be practicable to do so. This Court has uniformly evin- 
ced its loyalty to this principle. And yet, after all, we 
are, not without some misgiving that, in our anxiety to 
carry into execution, this testament, we have adopted an ar- 
bitrary construction; and in the language of Vice Chancel- 
lor Wigram, allowed “ conjectural interpretation to usurp the 
place of judicial exposition.” 

On the part of the plaintiff in error, it is insisted, that the 
whole estate was given to the wife, upon condition that she 
remained the widow of the testator; and that having died 
without marrying again, she took an absolute indifeasable 
fee. That ifthis be not so, then the bequests in the will, the 
whole or some part of them, are void for uncertainty; and 
that the wife being the heir at law, takes by way of rever- 
sion, the whole or some portion ofthe property. 

In behalf of the defendants in error it is contended, that 
the wife took a life estate only, and nothing more. 

We differ with both ofthe learned counsel as to the true 
interpretation’ of this will. We are pretty clear that, in no 
event, did the testator intend that his widow should take 
more than a life estate in his property. The difficulty has 
been in determining who took the remainder at her death. 
We find it impossible to hold that the particular legatees 
named took the residue. And yet it is quite certain that it 
was intended they should take something. 

After considering carefully the circumsances of the testator, 
his family relations, and all the clauses of the will, our 
judgment is, that the wife never having married, took a life es- 
tate in the property, and by necessary implication, nothing 
more; and that at her death, the residue was subject toequal 
division between the whole of the next of kin, or heirs and 
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distributees of the testator, including the legatees specifiically 
named in the will, whether they occupied that relationship to 
the deceased ornot. In other words, we apply the popular 
instead of the technical meaning to the term legatee. A per- 
son speaking of the birth of a child, often says, I have another 
legatee; or referring to his heirs at law at his death, calls them 
his legatees, That we might refer this fact to be decided 
by the jury, Mr. Jarman, in his Treatise on Wiils, and all the 
authorities, are clear. But we do not think the meaning suffi- 
ciently obscure and ambiguous as to require this course. 
The alternative is between this disposition and a total fail- 
ure of the dispository scheme for want of certainty. 

Thus holding, we read the will as follows: “I give the 
whole of my property, real and personal, to my wife, during 
her life. At her death, when my estate will be finally closed, 
I will to Thomas A.Shipp and Benjamin Franklin Shipp, 
with my other distributees, my wife excepted, for whom I 
have already sufficiently provided, an equal portion of my 
estate; also, one equal portion to Martha Frances Shipp. I 
also will and bequeath unto R. L. Woolly and Mary E. 
Woolly, one equal portion of my estate, with my other distri- 
butees.”’ 

I have omitted to refer to the specific legacies set apart by 
the will; and also to the legacy given to Mahalia V. Shipp, 
who seems to have been a favorite, from the fact, perhaps, of 
her residing in his family. He set apart certain negroes, by 
name, toher; and in the eighth item of the will, the testator 
directs, that in the event of a division—probably referring to 
the first division, depending upon the contingency of his 
wife’s marriage—that Bertha, a girl, be divided and placed 
in her lot. Weask what lot? What was in the contempla- 
tion of the testator, when he used this language? It refers 
to a division byand between whom? The defendant in er- 
ror says, the other five legatees named in the tenth item of 
the will, We think it straining much harder to thus restrict 
the meaning, than to refer the words, as we propose to do 
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to all who, by nature, must be supposed to have been the ob- 
jects of the testator’s bounty. 

Our idea is, that when he was speaking of a “ division” 
and a -“ lot,’ his mind was fixed upon all his next-of kin, 
who would inherit from him at his death. And that in the 
tenth item, where he introduces five by name, and directs 
that they should take an equal portion with the rest of his 
legatees of his estate, his mind is still dweling upon the same 
relations who were present to his thoughts in the eigthh 
clause; and that too, as though he had mentioned them. 

We concede that this case is not without doubt and diffi- 
culty; and that turn whichsoever way you will, you are be- 
set with trouble. Candor constrains this admission. Still, 
all things considered—looking to all the persons who claim 
to be interested under the will, and keeping always in mind 
that the object and governing principle in this and all such 
cases, is to discover the intention of the testator, and when 
that can be ascertained, to give it effect—we are better satis- 
fied wlth this view than any other. 

We can readily perceive asufficient reason for introducing 
the name of Mahalia V. Shipp. And did it appear from the 
will, which is defective in this particular, that the five lega- 
tees named in the tenth clause, would not take as heirs, the 
case would be a plain one. But we apprehend the fact is 
otherwise. And the main obstacle has been to account why 
itis, that if all the heirs are to take, a part of them only 
should be mentioned. All we have to say is, that no amount 
of metaphysical acumen can explain the operations of the 
human mind. They are past finding out. 


Judgment affirmed. 
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ApaM Ivey, plaintiff in error, vs. Toe Stare or Georera, 
defendant in error. 


[1.] The word “Indictment,” marked on the special presentment of a Grand 
Jury, does not change its eharacter as a presentment, and it may be given in 
evidence as a presentment, on the trial of the cause. 

[2.] The presiding Judge may refer to the answer a witness gives to a ques- 
tion, laying a foundation to impeach him, the Court not remembering, and tie 
counsel disagreeing as to the answer. 


[3.] If a witness swear wilfully and knowingly false, even to a collateral fact, 
his testimony ought to be rejected entirely, unless it be so corroborated by 
circumstances or other unimpeached evidence as to be irresistible. 


[4.] The Court may charge the jury as to the force and effect of circumstantial 
evidence. 


Indictment for fornication, from Warren Superior Court 
Tried before Judge Tuomas, at October Term, 1857. 






Adam Ivey was put upon his trial for the offence of for- 
nications 
The State offered in evidence the minutes of the Inferior 
Court, of October Term 1856, containing the presentment by 
the Grand Jury, of that term, of the defendant for said of- 
fence. 
Counsel for the defendant objected to its introduction, on 
the ground that said record purported to be an indictment. 
The Court overruled the objection and admitted the evidence 
holding that although called an indictment, it was in fact a 
presentment. To which ruling, defendant’s counsel excepted. 
i Joel C. Ivey, on the part of the State, testified that he 
knew defendant, and also Elmira Thomasson; that she liv- 
ed on defendant’s land, about two miles from his residence ; 
defendantand Elmira were both unmarried; during part of last 
year, witness lived with defendant, in his house; saw fre- 
quent intimacies between defendant and Elmira; had known 
her to stay many nights at defendant’s; had seen them in 
bed together frequently, under the cover; had watched them 
in bed together for hours at a time; did this on many occa- 
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sions; this all happened in this county during the summer 
of last year, about June. 

Cross-examined.—Came out of his bed-room, (a shed room) 
to a window, and looked through the glass into defendant’s 
bed-room, where he saw him and Elmira in bed together ; 
had watched them as much as four hours ata time, from 
dark till 10 o’clock; no one else in the room but a little ne- 
gro girl; saw nothing done; was induced to watch, out of 
curiosity, to see if anything was done, but never saw any- 
thing ; witness has a suit pending in this Court, against defen- 
dant for slander; defendant is witness’ uncle; was teaching 
school when he lived with his uncle; had a difficulty with 
him; didnot havea fight; defendant turned him off from his 
house, and had him arrested with a peace warrant; witness 
did not state, in the presence of Albert C. Ivey, in Warren- 
ton, a short time after April Court, that he.intended to do 
defendant all the harm he could, and if could not do it in one 
way, he would in another; did not tell Henry Ivey, about 
three years ago, walking over his plantation, he intended to 
do defendant all the harm he could, and if he could not doit 
in one way he would in another; testified before the grand 
jury, in this case ; looked closely in the window; did not see 
anything done, 

E. Sallis, for the State, swore that he lived with defendant 
as overseer, last year; was at his house pretty often; never 
saw defendant and Elmira Thomasson in bed together; nev- 
er saw any familiarities between them; has known Elmira 
to stay whole days at defendant’s; seen her there after dark 
at night, and early next morning. 

Cross-examined.—Defendant employed Elmira occasional- 
ly, last year to cut and make negro clothes ; saw her at work 
on negro clothes, at defendant’s; knows defendant paid her 
for it; saw him pay her in money; there are four rooms in 
defendant’s house, with beds in them; defendant is old; 
perhaps seventy-five, and nearly blind. 

The State here closed. 
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Defendant introduced Albert C. Ivey, who testified, that 
a short time after last April Court, at Warrenton, he heard 
Joel C. Ivey say he intended to do the old man, the defendant. 
all the harm he could, and if he could not do it one way, he 
would in another; it was not said to me; I was some distance 
off,and heard it ; the remark was made to the others who were 
along in the company. 

The Solicitor General moved to rule out this testimony, 
because defendant’s counsel had not laid a foundation for 
impeaching the witness for the State, Joel C. Ivey. The 
question to him being, as the Solicitor contended, “did you 
not say ¢o Albert C. Ivey” &c., and Albert C. Ivey saying, 
“it was not said fo me” but simply that “he heard him say” 
&c. Counsel for defendant contended that he asked the 
question, “did you not say in presence of Albert C. Ivey” &c. 
The Judge stated that he was not certain how the question 
was asked, but thought defendant’s counsel was right, and 
admitied the testimony, but instructed the jury that it was 
for them to decide what the question was, if they found it 
as contended for by defendant’s counsel, then the testimony 
of Albert C. Ivey was competent and they ought to consider 
it; if it was as claimed by the Solicitor, then his testimony 
was incompetent and should not be considered. To which 
charge counsel for defendant excepted. 


Albert C, Ivey. further testified, that he thought at the 
time the words were spoken, that they were intended for 
him, to see if he would take it up. 

Cros-examined.—Does not recollect who else was present 
at the time the words were spoken ; is the nephew of de- 
fendant. . 

Henry C. Ivey, for defendant, testified that about three 
years ago, while walking in the plantation with Joel C. Ivey, 
he said he intended to ¢ruuble defendant all he could, and if 
he could not in one way, he would in another; he had 
heard Joel C. Ivey say he had had a fracas with the defen- 
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dant; saw defendant’s shirt torn, about the time the peace 
warrant was issued; is a nephew of defendant, and cousin to 


Joel C. Ivey. 


Cross-eramined.—Knows nothing about who tore defen- 
dant’s shirt; did not see it done. 
Defendant closed. 


Joel C. Ivey, re-called by the State, said it was true, as 
Henry Ivey had testified, that he told him that he inten- 
ded to trouble defendant all he could; that was, however, in 
relation to a slander case which he had commenced or was 
about to commence, against defendant. 


Defendant’s counsel requested the Court to charge the 
jury, thatif the witness, Joel C. Ivey, had, in their opinion, 
from the evidence, sworn falsely in any one particular, they 
ought to throw out the whole of his testimony, which charge 
the Court refused, but charged the jury that if they believed 


that he had sworn falsely as to any one particular fact, then 
they should discredit the whole of his testimony, unless sup- 
ported by another witness or by corroborating circumstances. 

The Court further charged, that in offences of this kind, it 
is not necessary in order to convict, to prove by positive tes- 
timony, the commission of the act. It may be proved by 
circumstances. If facts are proven to exist, which, from the 
nature of things, are followed by the act, then the evidence 
may be deemed sufficient, and if you believe from the testi- 
mony, that the defendant, being an unmarried man, was 
seen in bed with an unmarried woman, with no other per- 
son in the room, the door shut, and they under the cover then 
you are authorized to find the defendant guilty, because, 
from the nature of man, the one act follows the other. 
If the above facts be proven, the law presumes the defen- 
dant guilty, but this presumption may, like all others, be 
rebutted. Whether the facts proved raise this presumption, 
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or whether, if raised, such presumption has been rebutted, is 
for you to decide from the testimony. 

To which charge and refusal to charge, defendant oreapts. 

The jury found the defendant guilty. 

Whereupon counsel for defendant tenders his bill of ex- 
ceptions, and alleges as error, the decisions, charges and 
refusals to charge above excepted to. 


E. H. Port te, for plaintiff in error. 


Sot. Gen., represented by W. H. Hutt, for the State. 


By the Court.—-McDona tp, J. delivering the opinion. 


[1.] The Court below committed no error in admitting as 
evidence to the jury, the record of the presentment of the - 
grand jury, on which the Solicitor General made out the bill 
of indictment. The mere entry on the record of the word 
“indictment,” did not change it from what we usually under- 
stand a presentment to be. It did not have the name of a 
prosecutor, and it was stated in the margin to be the “special 
presentment of the grand jury.” Indeed, we have already held, 
that when a presentment contains fully and formally all the 
charges necessary in a bill of indictment, the Solicitor Gen- 
eral may prosecute it as an indictment, without making out 
a literal copy. 

[2.] The next exception is on the charge of the Court, to the 
jury respecting the competency of the evidence of Albert C. Ivey 
introduced to impeach the testimony of Joel C. Ivey. The 
Solicitor General moved to rule out the evidence of the im- 
peaching witness, on the ground, substantially, that there 
was no direct contradiction of the statement of the witness 
intended to be impeached. The Court did not remember 
distinctly, the answer of the first witness, to the question pro- 
pounded to him, and referred that question to the recollec- 
tion of the jury, the Solicitor General and defendant’s counsel 
disagreeing as to the answer, and charged them to regard or 
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disregard the evidence, accordingly as they should remember 

that his answer was the one way or the other. _ It would cer- 

tainly have been more regular to have re-examined the wit- 

ness on that point, if he was at hand. If he was not accessible, 

the Court resorted to the only fracticable mode of disposing 

of the matter. He instructed them correctly as to the law of 
the case, and the exception is not to his referring the decis- 

ion of that question to. the jury, but to his charge to. them, 
admitting that he was right in referring it to them. 

[3.] The request made of the Court, by. defendant’s, coun- 
sel, to charge the jury, that if the witness, Joel C. Ivey, had,in 
their opinion, from the testimony, sworn falsely in any one 
particular, they ought to throw aside the whole evidence, is 
not foundedin law. The evidence of a witness is false if it 
is not true. Butit may be false by accident and without in- 
tention, on his part; and it may be false by design. The 
witness whotestifies falsely, when he intends to testify truly, 
and the fault is in his memory, and not in his intention, is 
not guilty of perjury. But if he testifies falsely wilfully and 
knowingly, he is guilty of perjury, if toa matter material to 
the issue, or point in question. The whole narrative of a 
witness who intends to swear truly, ought not to be discard- 
ed as untrue, because, from the failure of his memory, his 
evidence is false in one particular. But if a witness perjure 
himself, that is swear wilfully and knowingly . false, even to 
a collateral fact, his testimony ought to be rejected entirely, 
unless it be so corroborated by circumstances, or other un- 
impeachable evidence, is to be irresistible. Mac Nalley’s evi- - 
dence,4. The request of defendant’s counsel makes no dis- 
tinction between the testimony of a witness who swears 
falsely, wilfully and knowingly, and the one whose testimo- 
ny is false through mistake or the failure of memory. The 
refusal of the Court to charge as requested, is not erroneous, 
and if there be any fault in the charge of the Court as given, 
it is in favor of the defendant, 

[4.] We think there is no error in the charge of the Court, 

39 
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as to the effect of circumstantial evidence, and the weight 
due it in cases like the one before him. The Court used a 
strong expression when he said, that “if the above facts be 
proven by the testimony, the Jaw*presumes the defendant 
guilty.” It would have been better, put in another way ; 
that the law would authorize the jury to presume the defen- 
dant guilty. A presumption is an inference as to the exis- 
tence of a fact not actually known, arising from its necessary 
or usual connexion with others which are known.” Phil. 
Ev., Cowen & Hills notes 289, note 298. Ina subsequent 
part of his charge, the presiding Judge gave such an expla- 
nation of the presumption to which he referred, as rendered 
what he had said, harmless to the defendant. There was 
no motion for a new trial in this case, and as the rigid exac- 
tions of the statute in reference to the granting of new trials, 
do not apply to it, satisfied as we are with the finding of the 
jury, upon the facts in proof, we affirm the judgment of the 


Court below. 
Judgment affirmed. 





Pierce Barey, plaintiffin error, vs. Ricamonp Barve ty, de- 
fendant in error. 


[1.] A continuance will not be granted in a cause where none of the materia! 
facts necessary for that purpose are verified. 

{2.] A party upon his preliminary examination before the Court, is not bound 
to testify to any fact which is referable to the jury only. 

[3.] A blacksmith’s books proven in the usual way, are admissible in evidence, 
notwithstanding a portion of the items were charged in the defendant’s ac- 
count, upon the report of the slave who performed the work. 

{4.] When shop books are proven inthe method prescribed by the rules ofevidence 
and their probity established by customers of long standing, no other aliunde 
proof will be required as to the reasonableness of the charges ; that may be 
inferred from an inspection of the books themselves, and other circumstances. 
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Assumpsit, in Warren Superior Court. Tried before Judge 
Tuomas, at October Term, 1857. . 


This was an action by Richmond Barnelly against Pierce 
Bailey on an account for blacksmith work. 

The plaintiff having announced ready, defendant’s coun- 
sel moved for a continuance on the grounds: 

Ist. That defendant was absent, having left the Court in 
consequence of the dangerous illness of one of his slaves, and 
who stated to his counsel when leaving, that if it was possi- 
ble for him to get back he would do so, but if he did not re- 
turn, you (counsel) might know that he could not safely 
leave. 

2d. That two witnesses were absent, one E. N. Hill, who 
was then lying very sick, but counsel could not state what 
he could prove by him; another, James Battle, who would 
prove a special contract. The subpena docket showed that 
subpeenas had issued for both these witnesses, and counsel 
stated that defendant had told him that both had been sub- 
penaed. 

Plaintiff ’s counsel objected ‘to the sufficiency of this show- 
ing, it not appearing that the defendant was detained by 
the sickness of his slave,and that his presence was neces- 
sary to his defence. 

Counsel for defendant stated that his presence was neces- 


sary. 


The Court refused the motion to continue, and counsel for 
defendant excepted. 


The plaintiff offered himself as a witness to prove his 
. books, and being sworn on his voire dire, stated the books 
offered were his books of original entries, in his hand-wri- 
ting, and that he kept no clerk. That his blacksmith who 
did the work was a slave, and that he had no white person 


in the shop. 
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Defendant’s counsel proposed to ask the plaintiff whether 
the entries were made from his own knowledge of the work 
having been done, or whether they were made from state- 
ments made to him by the slave. The question was put, 
and the answer was, “that a great part of the work was done 
within his own knowledge, and some was reported to him 
by his smith.” He further stated that some of the work done 
was brought by defendant, and he saw his cart there some- 
times. 

Defendant’s counsel then proposed to ask what part of the 
work plaintiff knew to have been done, and what part was 
charged upon the report by the smith. 

The Court, upon objection, refused to allow the question, 
unless the answer should go to the jury. And to this ruling 
counsel for defendant excepted. 

Plaintiff then proved that he kept correct ali and of- 
fered the books in evidence. To which defendant objected, 
on the ground that a portion of the account was charged up- 
on information received from the slave. 

The Court overruled the objection, and admitted the books 
in evidence, and counsel for defendant excepted. 


The Court being about to adjourn, plaintiff’s counsel, in 
the hearing of the Court, requested two of the jury to take the 
bill of particulars and the books and compare them, which 
they did, and on the meeting of the Court next morning, 
these jurymen, as witnesses, testified that they had made the 
examination and found that they, the bill of particulars and 
books, agreed, except in some small matters. No objection 
was made at the time to this proceeding and proof, but 
counsel for defendant except and assign the same as error. 

Plaintiff closed. 


Defendant offered a witness, who testified that, in 1853, 
the first of the year, heard the parties make a contract ; 
that Barnelly was to do Bailey’s work for eighty dollars that 





ATHENS, NOVEMBER TERM, 1857. _—585 





Bailey vs. Barnelly. 





year—that is to shoe his horses and do the plough. work, 
The work done on the wagons and carts, and all other work 
not included in the contract, but to be paid. for, over, and. 
above the eighty dollars, 

Defendant closed. 


Defendant’s counsel requested the Court to charge the jii- 
ry, that it was incumbent on the plaintiff to prove that the 
charges for the work done, were the usual and customary 
charges, and were reasonable, and if this was not done, he 
could not recover. 

The Court refused so to charge, but charged that that kind 
of proof was unnecessary ; that if there was proof that plain- 
tiff kept correct books, that this and the books themselves 
would supply the other proof. 

To which charge and refusal to charge defendant excepted. 

The Court further charged that it made no difference who 
did the work, whether a white man ora slave, or whether 
the items of the account were furnished by the negro for en- 
try in the books, that the books stand before the jury as in 
other cases of shop books. 

To which charge defendant excepted. 


The jury returned a verdict for plaintiff for three hundred 
and thirteen dollars and seventy-one cents, ($313 71.) 

And counsel for defendant tenders his bill of exceptions, 
and alleges as error the rulings, decisions, sr tr and refu- 
sals to charge herein excepted to. 


E. H. Portte, for plaintiff in error. 
Linton STEPHENS, contra. 


By the Court.—Lumrxty, J. delivering the opinion. 


[1.] Was the Court right in refusing a continuance? Not 
a material fact necessary to a continuance of the cause was 
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verified. The defendant, Bailey, stated to his counsel that 
he left the Court in consequence of the dangerous illness of 
one ‘of his slaves. He declared it to be his intention to re- 
turn, if it were possible for him to do so, and that if he did 
not, his attorney might know that it was because he could 
not leave home. But not one of these facts were sworn to 
by the defendant. Two persons claimed to be witnesses for 
Bailey, Hill and Battle, were absent and the docket showed 
that subpeenas had issued for both, but there was no proof 
that either had been served. We think the motion was pro- 
perly refused. 

[2] Did the Court err in not allowing defendant’s counsel 
to ask the plaintiff, when examined upon his votre dire, what 
part of the smith-work was done of his own knowledge; and 
what part was charged upon the report alone of the negro, 
unless the answer should go as testimony to the jury? 

We think not, most clearly. The plaintiff had already 
made the preliminary proof required by law, to let in his 
books as evidence. He had gone further, and in reply to a 
question propounded to him by the defendant’s counsel, he 
had stated that a great part of the work charged in the ac- 
count was done within his own knowledge, and that some of 
the items in the account were made from the report of the 
smith. That some of the work done was brought by the de- 
fendant to the shop, and that he had seen his cart there 
sometimes. Now, it will be observed that all of these facts 
were brought out in the preliminary examination before the 
Court and at the special instance of the defendant. We re- 
peat that more was already extorted from Barnelly than the 
rules of evidence required, and of course he was entitled to 
arrest this course of examination, whenever he saw fit, unless 
it was suffered to go to the jury. 

[3.] Are the books of a blacksmith admissible in evidence 
when proven in the usual mode, it appearing that some por- 
tion of the account was charged upon information received 
from aslave, who did the work? 
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In Taylor vs. Tucker, 1 Kelly 231, this Court say: “It is 
also objected that a part of the entries were made, as proven 
by the plaintiff, from memoranda furnished by the sawyer, 
who delivered the lumber. The sawyer was the agent of the 
plaintiff for delivering it and no more. He kept no books, 
but reported to the plaintiff the transactions as they occurred ; 
and from these reports, according to the testimony, he made 
his entries, This fact constitutes no departure from the rule. 
The delivery of the lumber by the plaintiff’s agent, his mem- 
oranda reported to him, and the plaintiff’s entries made at 
once from these memoranda, all make up the res gestz, En- 
tries transcribed from a slate have been admitted as original 
entries. 13 Mass. Rep. 428. The reason given is that en- 
tries on a slate are mere memoranda, not designed to be per- 
manent.” 

It does not appear in the report of this case, whether the 
sawyer was a white or a black man; nor should it make any 
difference. Were the entries made cotemporaneous with the 
work performed? Ifso, they were a part of the res gestz, 
and competent. In Jngraham vs. Boekins, 9 S. §& R. 285, it 
was held that where the goods were delivered by the servant 
during the day and entry made by the master at night or on 
the following morning, from the memorandum made by the 
servant, it was sufficient. Soin Price vs. Lord Torington, 
1 Salk, 285, 2 Ld. Reymond, 873 S. C., one of the earliest re- 
ported cases, illustrative of this subject, being an action of 
assumpsit for beer sold and delivered, the plaintiff being a 
brewer, the evidence given to charge the defendant was that 
in the usual course of the plaintiff’s business, the draymen 
came every night to the clerk of the brewhouse, and gave 
him an account of the beer delivered during the day, which 
he entered in a book kept for that purpose, to which the dray- 
men set theirhands. This entry with proof ofthe drayman’s 
hand-writing and of his death, was held sufficient to main- 
tain the action. J am aware that the Courts of England have 

















































588 SUPREME COURT OF GEORGIA, 
Bailey va. Barnelly. — 








manifested an indisposition to extend the doctrine of this 
case. See 11 M. & W. 773, 775, 776. 

So in the case of Fielder and others vs. Collier, 13 Ga. Rep. 
497, this Court decided that the book-keeper and account of 
sales clerk were competent witnesses to testify from the en- 
tries and memoranda made by them respectively, as to the 
amount of sales, expenses, &c., and that it was not necessary 
to go behind the books and examine the weigher, wharfinger 
and other employees, who transacted the business. We ask, 
“shall this proof be received, or shall the plaintiff be com- 
pelled to go behind the books thus verified by the clerks who 
kept them, and resort to each of the sub-agents. who partici- 
pated in the transaction and sale of this produce? Are not 
the entries thus made in the usual course of the business of 
this trading establishment, and as a part of the proper em- 
ployment of the witnesses who prove them, not only the best, 
but the only reliable evidence which it is practicable to pro- 
duce? We have no hesitation in holding that propriety, jus- 
tice and convenience require this proof to be admitted. The 
weighers, wharfingers and numerous subordinates, who han- 
dle this cotton, keep no books. They report to the clerks 
who keep the books of the concern, and their functions are 
performed. It is not reasonable to suppose that they can re- 
member the multitude of transactions occuring every day, 
After the lapse of a very brief period, the clerks themselves 
could only call to mind what had been done by referring to 
their entries and memoranda. How could these sub-agents 
be expected to do so without the means of refreshing their 
memory? The actual salesmen in none of the great mer- 
cantile establishments keep the books. They report to the 
clerk who does, and he makes the entries. And yet these 
books are always received to prove the sale and delivery of 
goods.” 

These cases establish that entries made at second hand are 
admissible, as original entries. ‘But it is said that the books 
are made up in all these cases, from the report of white men. 
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I ask what difference is there in principle in this respect. 
True, the defendant might resort to the original parties. for 
proof to discredit the account. But the foregoing reasoning 
shows that he could derive but little relief from this source. 
And that the allowance of this species of evidence depends 
upon other considerations than that upon the difference in 
the status of the employee, as to whether he be bond or free. 
They are admitted because they are the register of the party’s 
daily business, - Because they are verbal acts, and therefore, 
part.of the res gestz, being made dum. fervet opus. They 
are admitted ex necessitatere?. Because to reject them, is to 
enact that shops kept by negro smiths cannot collect their 
accounts—a startling proclamation to make to the country. 
This Court has repeatedly admitted the sayings of a slave to 
the attending physician, as to his symptoms, and under oth- 
er circumstances. True, it is the privilege of a freeman on- 
ly, to give testimony in Courts of justice, and the disability 
of bondage, affixed by the common law, has never been re- 
moved, in this State, only as to those of their own caste and 
colour. But the admissibility of the sayings of a slave, un- 
der certain circumstances, and in the case before us, stand 
on a wholly different foundation, as has been again and again 
demonstrated by this Court. We admit these books because 
it was proven by the customers of the shop who had had their 
work done there by the same smith for a quarter of a century, 
that the accounts were kept correctly. And we fully concur 
in the profound and philosophical views urged by the able 
counsel for the defendant in error, in this branch of the ar- 
gument, namely: that it was reasonable to rely upon the 
habits even of the blackma‘i, for honesty, which were formed 
and thus firmly fixed for such a length of time. 

Lastly, we admit these books because Bailey well know- 
ing, as he did, how this shop was kept and conducted, did 
impliedly agree to be charged in the manner against which 
he is now contending; and this alone would be a safe foot- 
ing upon which to rest this doctrine, apart from any other. 
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No point was made to the Court below as to the com- 
parison of the bill of particulars with the book of original en- 
tries, by two of the jurors, at the instance of plaintiff’s attor- 
ney. It was done without objection. It is too late to except 
to it now. 

[4.] In addition to the corroborative testimony of the plain- 
tiff’s customers, as to the probity of his shop books, was it 
incumbent to prove that the charges for the work done were 
usual and reasonable? Here the course of dealing had been 
established, the books of the plaintiff were before the jury, 
why insist on other aliunde evidence? We see no necessity 
for it. The proof as it then stood was sufficiently full to es- 
tablish the plaintiff’s demand. 


Judgment affirmed. 





Apxins Oc.essy, plaintiff in error, vs. Jozt Stopeut1, de- 
fendant in error. 


{1.] To a count in trespass for entering upon the plaintiff's land and taking and 
carrying away the plaintiff’s wheat, cotton, &c. a count may be added by way 
of amendment, for taking and carrying away the proceeds and profits of the 
same land for the same time, there being no plea but the general issue of 
“not guilty” to both counts, and the record showing no objection to the latter 
count, on the gronnd of its insufficiency. standing alone to warrant a recove- 
ry. 

{2.] A plaintiff may sue for the recovery of the proceeds and profits of land, if 
he be entitled to them, even if he have not the legal title to the land. 


Trespass, in Elbert Superior Court. Tried on the appeal, 
before Judge Tomas, at September Term, 1857. 


This was an action of trespass by Joel Stodghill against 
Adkins Oglesby, for entering plaintiff? premises and carrying 
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oft and converting to his, defendant’s use, certain wheat, corn, 
fodder, cotton, &c., belonging to plaintiff. 


The defendant pleaded the general issue. 
Plaintiff first offered in evidence the record of an action 
by him against defendant, brought to March Term, 1851, for 
breach of warranty of the sounduess of a negro, which had 
been sold by Oglesby to plaintiff, and settled at March Term, 
1853, by an agreement entered on the minutes of the Court, 
and which agreement is in the following words, to-wit: 


Case, &c., for breach of warranty of 


vs. 
soundness of negro. 


“JorL SToDGHILL, 
Apxins OGLEsBY. 


It is agreed between the parties to the above stated case, 
that the same shall be settled upon the following terms to- 
wit: 

The plaintiff shall deliver back to defendant the negro 
girl Adeline, and pay also to defendant the sum of four hun- 
dred dollars, and upon his doing this, the defendant shall 
make to plaintiff a deed for the tract of land which defend- 
ant gotof plaintiff for said negro girl, and four hundred dol- 
lars, and defendant shall pay all costs. 

Witness our hands and seals, this 14th day of March, 1853. 

JOEL STODGHILL, [szat.] 
ADKINS OGLESBY, [seEat.] 


Plaintiff then examined the defendant, Adkins Oglesby, 
who testified that the land was in possession of one Smith 
during the year 1853, as his tenant. That he had rented it 
to Smith the latter part of the year previous, and that witness 
was to receive one half the wheat, one-fourth the corn, fod- 
der and cotton. He received between thirty and forty bush- 
els as his share of the wheat, did not know how much was 
made. Supposes seventy or eighty barrels of corn were 
made on the place; seven or eight small stacks of fodder. 
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The cotton crop was small, only two or three acres, and that 
indifferent: He received no corn, fodder or cotton. Heard 
plaintiff say that he received therentcorn. Smith had been 
witness’ tenant on the land ever since witness bought it, sev- 
eral years before. 

Howell Smith, testified, that he thrashed the wheat and 
ginned the cotton made by Smith in 1853. There were 99 
bushels of wheat and about one bale of cotton. 

Benj. G. Fortson, testified, that he was present at a con- 
versation between plaintiff and defendant, at March Term, 
1853, after the settlement of their case. Stodghill proposed 
to return the negro to Oglesby the next day, and to go home 
that night for that purpose, for fear that as she was sick, she 
might die on his hands. Oglesby said he need not do it, the 
negro might remain till he (Oglesby) called for her, and if 
she died it was his loss. Stodghill said he had part of the 
money and would borrow the rest, and pay Oglesby, who 
said he need not do so, and Stodghill said he would as soon 
pay Oglesby interest as any one else. 

Plaintiff closed, and defendant moved for a non-suit, on 
the ground that the testimony did not sustain an action for 
trespass. His Honor, the presiding Judge, sustained the mo- 
tion, but before the judgment could be entered on the min- 
utes, plaintiff moved to amend, by adding a count upon the 
back of the agreement copied above. 

The Court allowed the amendment, and defendant excep- 
ted. 


Defendant then offered in evidence a deed to the land, 
from plaintiff to defendant, dated October, 1850. Also a 
deed to the same land from himself to plaintiff, dated in 
February, 1854, and closed. 

Defendant requested the Court to charge the jury, that 
plaintiff could not recover on the new count in his declara- 
tion, without showing that he had demanded a deed to the 
land, or possession of the same, from defendant. 
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The Court refused so to charge, but charged the jury, that 
if they believed, from the evidence, that plaintiff offered to 
deliver the negro and pay the four hundred dollars in March, 
1853, and the defendant waived his doing so, plaintiff was 
entitled to recover. ; 

To which charge and refusal to charge, defendant excep- 
ted, 

The jury found for the plaintiff seventy-six dollars and fifty 
cents, ($76 50.) 


The defendant moved for a new trial on all the rulings, 
charges, and refusals to charge excepted to, The Court over- 
ruled the motion for a new trial, and defendant excepts and 
assigns the same as error. 


Hester & Axermay, for plaintiff in error. 


Coss and Tuomas, for defendant in error. 


By the Court—McDona tp, J. delivering the opinion. 


The first assignment of error is on the decision of the 
Court allowing plaintiff’s counsel to amend his declaration. 
A new count was added and it was objected, that it contain- 
ed a new and distinct cause of action and it was not germain 
to the matter of the original declaration and incongruous 
therewith. No objection was made to the new count as to 
its sufficiency. The first and original count is trespass for 
entering plaintiff's land and taking and carrying away 
plaintiff’s wheat, cotton, corn and fodder. The count intro- 
duced by way of amendment, is a kind of non-descript, for 
taking and carrying away the proceeds and profits of the same 
land for the same time. The parties are the same. It was 
insisted, in the argument of the cause, that the amendment 
was a count in covenant for a breach of the agreement given 
in evidence, and that it could not be joined with the count 
in trespass. The defendant in the agreement referred to, 
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contracted to do but one thing, and that was, to make the 
plaintiff a deed to the land, upon the plaintiff’s “delivering 
back” to him the negro and paying him four hundred 
dollars. The plaintiff averred the performance of the con- 
dition precedent which entitled him to a conveyance of 
the land, but he averred no breach of the agreement, The 
averment is that he failed and refused ¢o deliver the tract 
of land. The land was under rent for the year, and the 
averment of the non-delivery of the land, is perfectly con- 
sistent with the literal performance of the agreement 
to make a deed for the land, especially as no livery 
of seisin is necessary Here to perfect the conveyance. Both 
counts, the old and the new, are for taking and carrying 
away the products of the same land, for the same time, and 
to the plaintiff’s damage. The defendant filed but one plea, 
and that was not guilty. He went to trial on both counts on 
that issue. It applied equally to both counts. He was not 
guilty of the taking and carrying away. There was no issue 
on the new count, as to the defendant’s right to enter, take 
and carry away the profits of the land; the issue was on the 
taking and carrying away the proceeds and profits of the 
land. In this State, the judgment on the two counts would 
be thesame. In England, according to the common law, 
the judgment in trespass is guod capiatur, and in case quod 
sit in misericordia. 1. Chitty’s Plead. 231. And the writ of 
capias ad satisfaciendum, lay in actions of trespass vi et ar- 
mis only. Tidd’s Pr. 993. Our judgments here are all 
alike, with the exception of judgments in ejectment and tro- 
ver, and the defendant is liable to be arrested on a ca. sa., 
whether the action be for trespass, case, or assumpsit. The 
rule in England in respect to the pleadings in actions, ex de- 
licto, for injuries committed with force and those committed 
without force, is pretty much technical, and formal, and in- 
applicable here, or at least, as presenting a barrier to the 
joinder of counts, under our system, when the cause at ac- 
tion is manifestly the same, and the plea and judgment must 
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be the same. We will not undertake to characterize the new 
count under consideration in this case, further than to say it 
is not a count in covenant, and we abstain from doing so 
with the more propriety as the defendant’s counsel have not 
objected to its legal sufficiency te authorize a recovery, and 
have also, so far recognized it as a count in form ez delicto, 
as to allow his plea of not guilty to the original count to 
stand as the plea to that. , 

It is insisted that under the decisions of this Court the 
amendment made by the addition of the count, cannot be 
allowed. The case of Curshaw vs. Moore, is referred to. It 
would seem that the reasoning of the Court in that case 
would forbid it, but the case itself did not call for all the 
remarks that fell from the Court. The action in that case, 
as in this, was trespass. The plaintiff’s counsel moved to 
amend by adding a count in trover, which motion was refus- 
ed. It is clear that the verdict and judgment in trespass and 
trover, according to the law as administered here, are differ- 
ent, and that was a sufficient reason for refusing the amend- 
ment in that case. The remark of the Court in the case of 
Walker et al. vs. Cook 17. Ga. 129, that “the amendment 
offered must be, of course, a legal amendment, such an one 
as is admissible in the case,’ is cited, and we recognize it as 
law. For the reasons assigned, we hold that this declaration 
was amendable by the addition of a count. The objection 
here is, not that the count is not a sufficient one, but that it 
cannot be joined with the original counts; thatif it had been 
made a part of the declaration at first, it would have been a 
misjoinder. In the case of Neal vs. Robertson, 18. Ga. 399, 
the proposition was to add anew count in favor of other 
parties, or to make other persons parties plaintiff, who, the 
case, as reported, does not show, might or ought to have been 
made parties at first, The case of Williams vs. Hollis, 19, 
Ga. 313, does not support the principle urged by defendant’s 
counsel. The proposition then was to change the entire 
structure of the declaration, and to file a new declaration, 
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giving a new aspect to the case throughout, setting forth a 
new cause of action, and the new count proposed did not ad- 
mit-of the plea made to the first, and could not be supported 
by the same proof. 

[2.] The Court very properly refused to charge as reques- 
ted. The plaintiff did not sue on the agreement to make a 
deed. There is no breach that the defendant did not make 
a deed. Hence, the demand of a deed is not a condition 
precedent to the plaintiff’s right of recovery. There was no 
agreement to deliver land. Hence an averment that he had 
not delivered it, is no breach of the agreement. But there 
was no objection on that account. The gravamen is the ta- 
king and carrying away the proceeds and profits of the land, 
which belonged to the plaintiff whether the deed to the land 
had been executed to him or not. Upon the facts stated in 
the added count, there can be no question, but the plaintiff 
was entitled to the proceeds and profits of the land for the 
year, that it is alleged the defendant took and carried them 
away. If this be so, the defendant committed a wrong when 
he took them and carried them away. Whether it was a 
wrong to an equitable or a legal right, we are not called upon 
to determine. Whether the one or the other the defendant 
was liable and liable to the same extent. The defendant has 
made no point that if the wrong was committed against an 
equitable right, the plaintiff has no remedy through an ac- 
tion at law. But he insists that the agreement of compro- 
mise was equivalent to a bond for titles. Conceding that, 
and considering another point in the case, that the agreement 
effected the rescission of a contract which had been previ- 
ously entered into between the parties, by which contract, 
the land had been conveyed by the plaintiff to the defendant, 
the right of the plaintiff to the proceeds and profits of the 
land became complete as soon as the terms of the agreement 
to rescind were complied with on the part of the plaintiff; 
quite as much so, as the right of the purchaser of land who 
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receives a bond for the title to be made when the purchase 
money is paid. The legal right to the proceeds and profits 
of the land is in the purchaser of the land who holds only 
the bond, while the legal title to the land is in the vender. 

We think that all the grounds for a new trial based upon 
the matters herein already discussed were properly overruled, 
and that the verdict of the jury is not so decidedly against 
the weight of evidence as to authorize the granting a new 
trial on that ground. 


Judgment affirmed, 





Mary F. Rawson and others, plaintiffs in error, vs. Jonn 
M. Mitts, e¢ ai. defendants in error, 


It is competent for aclaimant of land, to file a bill in the county where the 
claim is pending, against parties residing out of the county, to enable him to 
support his claim, by eliciting proof to show that the judgment is fraudulent 
as to him and can have no lien on the land. 


In Equity, from Gwinnett Superior Court. Decision on 
demurrer by Judge Hammonp, at September adjourned Term, 
1857. 


Charles W. Rawson of Gwinnett county, died in the year 
1834, and letters of administration on his estate were gran- 
ted to his widow, Mary F. Rawson and John Mills, both then 
of said county. 

Afterwards, Mrs. Rawson, with her children, removed to 
the county of Baker, and in 1849, two of the children hav- 
ing become of age, filed their bill, together with the other 
children represented by guardian, against their mother as 


40 
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administratrix and Mills as administrator for an account and 
settlement of their father’s estate. The suit was brought in 
Baker Superior Court. Mrs. Rawson answered the bill. 
Mills although served, failed to appear and answer, and the 
bill as to him was taken pro confesso. 

At November Term, 1855, the jury rendered a verdict and 
decree against Mills as administrator for about nineteen hun- 
dred dollars, upon which judgment was entered and execu- 
tion issued. 

The jf. fa. being transmitted to the Sheriff of Gwinnett 
county, he levied the same upon certain lands and houses 
and lots situated in said county, as the property of said Mills. 
His son, John M. Mills interposed a claim to the property 
levied upon. Pending this claim, John Mills the father and 
John M. Mills the son, filed their bill, to enjoin said execu- 
tion and making the said Mary F. Rawson, and the com- 
plainants in the equity cause in Baker, and the Sheriff of 
Gwinnett county, parties defendants, 


Defendants demurred to this bill on the grounds: 

Ist. That there was no equity therein. 

2d. That the bill does not show that the defendants or any 
of them reside in the county of Gwinnett. 

3d. Because the bill is multifarious, 

4th. Because, from the bill itself, the Court has no juris- 
diction. 

After argument, the Court overruled the demurrer, and 
defendants excepted. 


Afterwards, upon motion, the Court granted leave to com- 
plainants to amend their bill, by striking out the name of 
John Mills as complainant and by charging more specifical- 
ly and clearly complainant, John M. Mills’ title to the land 
and property in controversy, and the grounds and allegations 
of fraud against the proceedings in Baker and Dougherty 
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counties, which resulted in the judgment enjoined, and the 
collusion and fraud in obtaining the same. 
To which order defendants excepted. 


W. H. Hutt, for plaintiffs in error, 


C. & W. J. Prepress, and Srmmons, for defendants in error. 


By the Court.—McDonatp J., delivering the opinion. 


We decide this case as it stands now, after the amendment 
by striking out the name of John Mills as complainant, It 
is now the bill of John M. Mills seeking no relief beyond 
an injunction of the execution from proceeding against his 
land. . He does not seek to disturb the judgment or decree of 
the Superior Court in the county of Dougherty against John 
Mills. The bill has not yet been amended, but the order for 
that purpose is in the record, and it must be so amended in 
all its charges and obligations as to make it exclusively the 
bill of John Mills. We proceed on the principle, that if the 
bill, as it was brought, had been submitted to us, we should 
have felt bound to have overruled the decision of the Court 
below, so far as it respected the charges in favor of John 
Mills and the relief sought by him, but to have sustained it, 
as to the bill of John M. Mills asa defensive measure to 
protect his land against the operation of a decree obtained, 
as alleged, surreptitiously. The complainant wants a dis- 
covery of the matters charged against that decree, to be used 
in support of his claim of the land in Gwinnett county, and 
to show that the judgment should not operate as a lien against 
his land. In other words, that it is fraudulent as to him. 
This Court in the case of Carter et al. vs. Jordan adm’r, 15. 
Ga. 84 and 85, have decided this point. The case of &nder- 
son et al. vs. Sego, 19. Ga. 501, relied on by counsel for de- 
fendant in error, is not in point in this case. There, there 
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was no objection to the judgment and execution, and it was 
not denied but the land levied on was subject to the lien of 
the judgment, but it was insisted that there were other assets 
an the hands of the administrator of the defendant’s estate, 
which ought to have been pursued before his land was levied 
on. 

The claimant sought to bring all the parties from their 
“own counties to the county of Dooly to litigate a new case, 
and that, one which called for a hearing and a decree to ad- 
just the rights of all the parties, 

In the case under consideration, there is no necessity fora 
hearing or a decree; for the same evidence which would es- 
tablish the right of the complainant to a perpetual injunction 
-on the equity side of the Court, would entitle him to a ver- 
-dict in the claim case to-wit: that the judgment or decree 
in the county of Dougherty had no lien upon his land, owing 
to the fraudulent circumstances under which it was obtain- 


ed. 
Judgment affirmed. 





Youn Beastey, plaintiff in error, vs. THompson ALLAN and 
Joun R. Sranrorp, defendants in error. 


Non-joinder of a party who ought to be sued as a defendant is an amendable 
defect, under the Act of 1850; and consequently cannot be taken advantage 


of after verdict. 


Assumpsit, in Gwinnett Superior Court. Decision by 
Judge Hasmonp, at September adjourned Term, 1857. 


Motion in arrest of judgment. 
John Beasley as bearer, brought suit against Thompson 
Allan and John R. Stanford, on a promissory note, of which 
the following is a copy, to-wit: 





ATHENS, NOVEMBER TERM, 1857. 60r 


Beasley vs. Allan and Stanford. 








“$300. By the twenty-fitth day of December next, we 
promise to pay to David B. Moore, or bearer, three hundred 
dollars, with interest from date. Value received. 

January Ist, 1854. 

(Signed,) ALLAN & STANFORD;. 
T. ALLAN.” 


The declaration set forth “that Thompson Allan and John 
R. Stanford, merchants and copartners trading in and using. 
the joint name, and mercantile firm of Allan & Stanford,. 
were indebted to plaintiff the sum of three hundred dol- 
lars, besides interest, for that heretofore to-wit: on the first 
day of January, 1854, the said Allan & Stanford.made 
their certain joint note under their hands of that date, (which 
note is subscribed Allan & Stanford, T. Allan,) and which is 
in writing, and then delivered the same to one David B. 
Moore, and thereby promised by the 25th December,” &c. 

The Sheriff of Gwinnett county made a return, that he 
had served a copy by leaving it at the place where Thomp- 
son Allan’s family now resides in this county. And Stan- 
ford being a resident of Habersham county, a second origin- 
al and copy was sent to the Sheriff of that county, who serv- 
ed a copy personally upon “ defendant Stanford.” 

After verdict for the plaintiff, the defendant John R. Stan- 
ford moved in arrest of judgment on the ground that the 
note declared upon was the joint note of Allan & Stanford, 
as partners, and Thompson Allan individually, and that 
Thompson Allan one of the makers of said note was not 
declared against, nor was he served with process, 

The presiding Judge sustained the motion, and ordered 
the judgment to be vacated and set aside. 

To which decision plaintiff by his counsel excepted, and 
assigns the same as error, 


Smmons & Juriay, for plaintiff in error. 


C. and W. J. Peepzes, for defendant in error. 
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By the Court.—Lumrxm, J. delivering the opinion. 


We are inclined to think that the writ in this case was 
properly brought and served; and that whether it was or 
was not, the common law rule, that the non-joinder of 
Thompson Allan as a separate contractor, (if indeed he were 
such) should have been taken advantage of by demurrer to 
the declaration or by plea in abatement. For by the Act of 
1850, (Cobb 493,) it is provided that when any two or more 
persons sue or are sued in the same action, and the name of 
any person who ought to be joined in such action as plain- 
tiff or defendant is omitted; on ascertaining the same, the 
omission shal] be amended instanter. 

In this case, a copv of the note was set out; and while we 
ean see no reason why Thompson Allan should have been 
charged doubly ; still, if the legal import or effect of the con- 
tract made it necessary, the objection because of the omis- 
sion, should have been taken at the proper time, and in the 
proper way. For then the defect could have been cured 
without cost or delay. It consequently comes too late after 
verdict, which cures all amendable defects; (3. Kelly 81); 
and of course this omission under the statute to which we 


have referred. 
Judgment reversed. 





ExizaBetH Coxuins, ef al, plaintiffs in error, vs. THomas J. 
BarxspAate, et al., defendants in error. 


[1.] Where the bill charges that the tenant for life in slaves, in concert with 
others, is selling the same, and applying the money to the payment of her 
debts, a Court of Equity will takesuch steps to secure the preservation of 
the property for the remainder-man, as, in its discretion, under all the circum- 
stances, it may deem best fitted for the end. 
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[2.] Chancellors in this country have as much if not more power than they 
have in England, in the means to be used to prevent the removal of proper- 
ty, and thus defeat the ends and objeet for which it was appropriated. 

{3.] When the possession and enjoyment of property is future, less stringency 
of statement and of verification will be required in a bill of guia timet, filed 
for the purpose of protecting the ultimate right. 

[{4.] Perhaps, in all cases of guia timet, the interlocutory order should be, that 
the defendant give bond with sufficient security, the amount to be pre- 
scribed by the Chancellor, that he will stand to, abide by, and perform the 
final decree to be rendered in the case. 


In Equity, from Wilkes Superior Court. Decision by 
Judge Tuomas, at chambers, 29th August, 1857. 


Motion te revoke orders, and set aside proceedings, &c, 


The legatees in remainder of certain slaves, under the will 
of Gibson Collins, deceased, filed their bill in equity, against 
Elizabeth Collins, the widow, and tenant for life of said 
slaves, and Joseph Collins, one of the executors of said will, 
alleging, that amongst the slaves bequeathed to said Eliza- 


beth for life, remainder to complainants, were two valuable 
negro men, Richmond and Felix. That said Elizabeth had 
placed said slaves in the hands of said Joseph, who resided 
in the county of Columbia, and that by arrangement between 
them, they had been sold by said Joseph, to a man by the 
name of Riley, a stranger to complainants, for $2,150 00. 
That said Elizabeth and Joseph were irresponsible; have 
no visible property wherewith to respond to, or indemnify 
complainants for the value of said negroes; that said sale is 
in violation and fraud of the interests of complainants, and 
a serious injury to their rights as remainder men, and unless 
a strong and speedy remedy is afforded to them, these rights 
will be wholly lost. 

The bill prays that defendants be decreed to secure the 
proceeds ofthesale of said slaves, so that the same may be 
forthcoming at the death of said Elizabeth, and that they be 
decreed to enter into bond with good security for the forth- 
coming of said slaves, at the death of the tenant for life, and 
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all the other slaves given by said will; “ or that they be de- 
creed to give to complainants such relief as the nature of the 
case requires.’ There is usual prayer for process, and for 
“a provisional writ in the premises, suited to their case, re- 
quiring of said Elizabeth and said Joseph, bond and securi- 
ty for the forthcoming, atthe proper time, of all said slaves, 
or security for the forthcoming of the proceeds of sale of said 
slaves sold at the death of said Elizabeth Collins, or some 
other suitable writ, and on failure to comply with the same, 
suitable alternative penalty may be provided, which will se- 
cure the rights of complainants.” 

The bill was sworn toand verified by an affiadvit in the 
following words: 

“ GEORGIA, In person came before me, Thomas 
Wiurxes County. ) A. Barksdale, who being duly sworn, saith, 
that the facts above stated, so far as relates to his own acts 
and deeds, he knowsto be true, and so far as relates to the acts 
and deeds of others, he believes to be true. 

Sworn to and subscribed before me, 

T. A. BARKSDALE, 

W. M. REESE, Not. Pub. 

13 July, 1857.” 


Upon application to the Chancellor, at chambers, the fol- 

lowing order was made, to-wit: 
AT CHAMBERS, Sparta, Ga., July 15, 1857. 

Read and sanctioned. The prayer of complainants is 
granted, and itis ordered that Elizabeth Collins and Joseph 
Collins, defendants, give bond and security for the forthcom- 
ing of the negroes sold, Richmond and Felix, at the death of 
the tenant for life, in the sum of twenty-five hundred dollars, 
or good security in the sum of twenty-five hundred dollars, 
for the payment and forthcoming of the proceeds of the ne- 
groes sold, at the death of Elizabeth Collins, to the persons 
entitled to the same; and that said Elizabeth Collins give 
bond and security in the sum of six thousand dollars for the 
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production at her death, of said negroes still in her posses- 
sion, so that complainants can have their rights. And the 
Sheriffs of Wilkes and Columbia counties are hereby required 
to have this order carried out, and on failure of the said Eli- 
zabeth to give the bond and security required ‘of her alone, 
the Sheriff of Wilkes county is ordered to take in possession 
the negroes still in the control of said Elizabeth, and on fail- 
ure of said Elizabeth and Joseph Collins to comply with this 
order, so far as relates to them both, to make known to the 
Chancellor their refusal. And said Joseph and said Eliza- 
beth are hereby ordered, on failure to comply with the order 
requiring them to give bond and security for the forthcoming 
of the two slaves sold, or their proceeds as above ordered, to 
deposit with the Clerk ofthe Superior Court of Wilkes coun- 
ty, as received, whatever proceeds of such sale they have, or 
can control, and in default of complying with all the above 
terms, they will be attached for a contempt. 
JAS. THOMAS, 
Judge Sup. Court, N. D. 


15 July, 1857. 


On the 31st July, 1857, the following order was made by 
the Chancellor, to-wit: 


W. D. Quinn, and others, ) - 


vs. 
Elizabeth Collins, of Wilkes f Bill in Wilkes Superior Court. 
county, Joseph Collins, of 
Columbia county. J 
To the Sheriffs of Wilkes and Columbia counties, greeting : 
Whereas, the above stated bill was presented before me, 
at chambers, on the 15th day of this month, when it was 
ordered by me, as Chancellor, that the defendants give bond 
and security for the fortheoming of the negroes sold, Rich- 
mond and Felix, at the death of the tenant for life, inthe sum 
of twenty-five hundred dollars, or good security in the sum 
of $2,500 00, for the payment of the proceeds of the negroes 
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sold at the death of Elizabeth Collins, to the persons entitled 
to the same, and that said defendants were ordered, on fail- 
ing tocomply with said order, to deposit with the Clerk of 
the Superior Court of Wilkes county, as receiver, whatever 
proceeds of such sale they had and could control. And 
whereas, I have received information from the oath of B. J. 
Quinn, that said Joseph Collins has acknowledged service of 
a copy ofsaid original bill and order, andthat he and Eliza- 
beth Collins are up to this time in default in complying with 
said order, 

You are hereby required to arrest the body of Joseph Col- 
lins, and him safely to keep in close custody, until he shall 
give bond and good security, inthe sum of $2,500, for the 
forthcoming of the negroes sold, at the death of Elizabeth 
Collins, to the persons entitled to the same, And the Clerk 
of Wilkes county is ordered to attach this order to a copy of 
the original proceedings in office. 


Given under my hand this 31st July, 1857. 
JAS. THOMAS, 


Judge Sup’r Court, N. D. 


Sheriff’s returns. 

The defendant, Joseph Collins, having refused to give the 
bond required of him by the order attached to the within bill, 
I, by virtue of an order issued by James Thomas, Judge of 
the Superior Courts, Northern circuit of said State, and bear- 
ing date 31 July, 1857, (a copy of which has this day been 
served by me on thesaid Joseph Collins,) have arrested the 
body of said Joseph Collins, Aug, 4, 1857. 

STEPHEN DRANE, Dep. Sheriff. 


CotumsiA Co., Georgia. 
The defendant, Joseph Collins, now under arrest by virtue 
of an order granted by James Thomas, Judge of the Superior 
Courts of the Northern circuit of said State, having this day 
complied with said order, and entered into bond required in 
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said order, I have this day discharged said Joseph Collins 
from custody, this 14th August, 1857. 
STEPHEN DRANE, D. Sh’f. 





On 29th August, 1857, defendant moved, at chambers, to 
revoke said order, and that the proceedings founded there- 
on, be declared null and void, on the following grounds, to- 
wit : 

Ist. Because there is no equity in the bill to authorize 
said orders, or either of them. 

2d. Because there is no oath or affidavit to authorize the 
granting said orders, 

3d. Because said orders were unauthorized by law, and 
improvidently granted. 

4th. Because Joseph Collins is not a proper party to said 
bill, and cannot be brought to the county of Wilkes to an- 
swer, but should have been sued in Columbia, the county of 
his residence. 

5th. Because both of said defendants are required to give 
bond for the proceeds of the sale of the negroes, when it does 
not appear which, if either, has them. 

6th. Because the last order was granted without process 
of attachment, and without any opportunity being given to 
Joseph Collins to show that he was not in contempt. 

7th. Because the showing upon which the second order 
was granted does not appear, and the oath of Quinn, men- 
tioned in said order, was not filed, nor attached to the record, 
nor shown to defendants. 

Sth. Because the Sheriff is required to seize and hold the 
negroes in the possession of Elizabeth Collins, as well for 
the payment and forthcoming of those sold, as for those in 
her possession, and about which there is no complaint. 

9th. Because bond is required to be given to those per- 
sons-entitled to the proceeds, without stating who they are, 
and which cannot be known till the final decree. 

10th. Because in the last order, Joseph Collins is required 
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to give bond for the forthcoming of the negroes sold, and for 
the proceeds of sale, 


After argument, the Chancellor refused the motion on all 
the grounds taken, and counsel for defendants except. 


Anprews & Pops, for plaintiffs in error. 
Reese; Irwin & Barnett, for defendants in error. 


By the Court—LumMrxKin J., delivering the opinion. 


Was the Court right in refusing to grant the defendants 
motion, to vacate and set aside the two interlocutory orders 
which had been previously granted, the one dated the 15th, 
the other the 31st of July, 1857? 

We propose to examine briefly the several grounds upon 
which this application was made. 

1st. In the first place, it is said that there is no sufficient 
equity in the bill to authorize either of said orders. 

Gibson Collins, it seems, had bequeathed to his widow, 
Elizabeth Collins, a life estate in a number of negroes, with 
remainder over ather deathtothecomplainants. The testator 
appointed Joseph and John G, Collins his executors, who 
duly qualified as such, The bill charges, that after the af- 
fairs of the estate were wound up, the property was turned 
over by the executors to the tenant for life. That she disre- 
garding the rights and interests of the remainder-men, placed 
two of the negroes, Richmond and Felix, both of them valu- 
able men, in the hands of Joseph Collins, to sell the same and 
apply the money to the payment of debts. Thatthe said Jo- 
seph Collins, well knowing the contents of said will, of which 
he had been an executor, and which, in its second item, ex- 
pressly provided for an equal division of said slaves, with the 
whole of the other personal property to the remainder-men, 
at the death of the widow, sold the said two slaves to one 
James Riley, as reported for the sum of $2,150 00. That of 
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the purchaser the complainants knew nothing. That the 
slaves were sent from Wilkes to Columbia county, to enable 
Joseph Collins, the confederate in this transaction, to commit 
this fraud upon the rightsof the remainder-men. The bill 
charges, that neither Elizabeth nor Joseph Collins have any 
visible property, and are wholly irresponsible. And the 
complainants express the apprehension that they will lose 
their rights, unless some strong relief is awarded to them ; 
Elizabeth Collins being old and infirm, and that Joseph Col- 
lins will spend the purchase money paid for said slaves, and 
depart the State, unless restrained by the process of the Court. 

We should deem it a waste of time to show by argument, 
that the bill is overladen with equity. Was there ever a case 
where the interference of a Court of Equity became more in- 
dispensible to secure the preservation of property to the uses 
and ends to which it was appropriated by the former owner; 
and where the danger of its being converted to other objects, 
was more manifest? Itisnot a mere probability; the casus 
delli has happened; the property is already wasted. 

2d. The second complaint is, that there was no oath made 
to authorize said orders. 

The verification was in the usual form of affidavits appen- 
ded to bills in chancery. Bills of guia timet are in the na- 
ture of writs of prevention at common law; and were in- 
tended to accomplish the ends of precautionary justice. 
And it is enough that the party states and swears that he ap- 
prehendsloss, The party seeks the aid of a Courtof equity, 
because he fears (quia timet) some future probable injury 
to his rights or interests. Here the injury, we fear, has al- 
ready occurred. The affidavit to the bills is sufficiently 


certain. 
3d. For the sake of brevity and to avoid repetition, I shall 


group together the substance of many of the remaining 
groundsin the motion. They bring up the main points in 
the case. 

It is said, that the orders which are sought to be annulled, 
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were unauthorized by law, and improvidently granted ; that 
the last order was granted without any process of attach- 
ment as required by the first, and without any opportunity 
given to Joseph Collins to show he was not in contempt ; 
that the Sheriff was required to take and hold the negroes of 
which Elizabeth Collins has control, as well for the pay- 
ment and forthcoming of the two sold, as for those of which 
she has the possession ; that Joseph Collins is required to 
give bond for the forthcoming of the two negroes sold or pro- 
ceeds of sale. 

In reply to allthis, we would remark, that perhaps it is 
true in England, that under a bill of guia ¢imet, no writ can 
issue to seize the property; thatthe Courts there operate up- 
on the person by way of attachment, and in this way, work 
out the end to be attained, namely, security to the party in 
peril. This is a vexed question, however, and one that has 
been much litigated, especially by the Courts in this country. 
The insular situation of Great Britain, may have much to 
do with this matter. Shut in within the four seas, parties 
cannot escape readily, the process of the Court. Here it is 
very different. Not only are the different States separated 
from one another, by an imaginary line, but this is true of 
the United States themselves, as it respects neighboring 
powers. The facility of evading the slow process of attach- 
ment, makes this procedure, therefore, of very doubtful effli- 
cacy in this country. One thing is certain, namely, that a 
Chancellor in England, where property, the right of enjoyment 
of which is future or contingent, is indanger of being diverted 
or squandered, it will take it into its own hands, or secure 
it in such other way as the Court may, in its discretion, un- 
der all the circumstances, deem best fitted to the end, and we 
hold, that the Superior Courts in this State, and the Judges 
thereof, exercising chancery jurisdiction, possess the same 
power. Common law remedies, such as bail-attachments, 
&c., are provided by statute, and are supplied from time to 
time, as the emergencies of the case may demand. In the 
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main, however, the Legislature looks to the Courts to mould 
their equitable proceeding to prevent mischief, and to afford 
adequate relief to parties. Upon these general views, there- 
fore, we should reluctantly interfere, to control the discre- 
tion of the Chancellor, unless flagrantly abused in a case like 
this. Instead of answering the bill, the defendants have 
seen fit to contest it on technical grounds. They are not en- » 
titled to the special indulgence of a Court of Equity, under 
such circumstances. 

It has occurred to this Court, that the symetry of the law 
would be best maintained by simply requiring of the de- 
fendants in the first instance to give bond with sufficient se- 
curity to stand to, abide by and perform the final decree to be 
rendered in thecase. This would afford ample protection to 
the complainants, and Jess than this could not be required 
of the defendants, and upon failing or refusing to do this, the 
property should be taken into the custody of the Court, to be 
managed by its own agents and officers. We shall extend 
this privilege to the present defendants. Upon the casemade 
by the bill, the jury would decree, that the two negroes sold, 
or their proceeds, be secured to the remainder-men, at the 
death of the tenant for life, and this obligation should be im- 
posed upon both Elizabeth and Joseph Collins, in as much 
as they arein pari delicto, as to this transaction, and Eliza- 
beth Collins should be compelled to give bond and security 
for the forthcoming of the other slaves in her possession, at 
her death. But we are anticipating unnecessarily, as we 
have no doubt that the right judgment will be rendered by 
the proper tribunal, in the premises, and if the bond is now 
substituted, which we suggest, it would afford ample security, 
that the decree will be performed. 

4th. The ground that Joseph Bond was not a proper par- 
ty to the bill, and that he could not be brought to the county 
of Wilkes, but should have been sued in Columbia, the coun- 
ty of his residence, is abandoned. 

5th. The next objection is, that both of the defendants are 
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required to give bond for the proceeds of the sale of the two 
negroes meutioned, when it does not appear which, if either, 
has them. 

Elizabeth and Joseph Collins, were joint in the breach of 
trust; were confederates in the illegal transaction. It is 
meet and proper therefore, that they should be held jointly 
liable for the consequences, 

6th. Another irregularity complained of is, that the show- 
ing made to the Chancellor,on which he granted the second 
order, does not appear in the proceedings, and that the oath 
of Quinn mentioned in said order, has not been filed or at- 
tached to the pleadings, nor has it been shown to the de- 
fendants. 

It is recited by the Chancellor, in the second order, that he 
had received information onthe oath of B. J. Quinn, that 
Joseph Collins had acknoledged service of the original bill 
and order; and thus he and Elizabeth Collins, up to that 
time, to-wit, the 31st day of July, 1857, were in default in 
complying with said order. The substance of the oath is 
contained in the recitals of the second order, whether any 
record of it was made, does not appear. Its truth has not 
been controverted, and that is enough. 

7th. Again, it is suggested parenthetically, rather than al- 
leged, that itis not charged in the bill, neither does it appear 
by proof, that Elizabeth Collins has control of the slaves in 
which she has a life estate. 

The bill charges expressly, that “ali of the negroes were, 
by the executors, put into the possession of Elizabeth Collins, 
as the estate of Gibson Collins” (the testator,) “was wound up, 
and there remained until some short time since, when the 
said Elizabeth Collins, disregarding the rights and interests 
of your orators and oratrixes, placed two of the negroes, Rich- 
mond and Felix, both valuable men, in the hands of Joseph 
S. Collins, to sell the same and pay the debts, &c.” 

This extract from the bill isa sufficient, and the best reply 
to the objection. 
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Sth. The only remaining ground is, that the bond is re- 
quired to be given to those entitled to the proceeds, without 
stating who they are, and which cannot be known until 
final decree. It isatrite maxim, that that is certain which 
can be made certain. The complainants in the bill, whose 
names are set out, “allege and charge, they are in the man- 
ner above stated, interested as remainder-men, and have 
been injured and damaged in their remainder rights, as above 
charged, &c.” 

Of course, then, they are the persons entitled ultimately to 
the proceeds of the sale of the two negroes conveyed to 
Riley, and are the obligees of the bond. 


Judgment affirmed. 





SrerHEeN McGrynes, plaintiff in error, vs. Joun B. McGrxngs, 
defendant in error. 


[1.] A party is not entitled to a continuance on the ground of the absence of 
certain testimony, unless he has taken some steps to procure that testimony. 

[2.] Ina suit against the surety, the maker being interested in favor of the sure- 
ty to the extent of the costs, is not a competent witness for the surety. 


Certiorari, from Gwinnett Superior Court. Decision by 
Judge Hammonp, at September adjourned Term, 1857. 


Certiorari was sued out by Stephen McGinnes, to have re- 
viewed and corrected the judgments rendered by the Justices 
of the 404th district, in certain cases wherin John B. McGin- 
nes was plaintiff and the said Stephen was defendant. 

The answer of the Justices stated, that John B. McGinnes 
commenced his several actions, returnable to February Term 
of their Court, against Stephen McGinnes, on promissory 

41 
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notes, of thirty dollars each. At which Term of the Court 
defendant appeared and plead that he was only security on 
said notes, and that Newton McDill was principal, and that 
he had given notice to plaintiff to sue, which he had failed 
to do within the period prescribed by statute, and defendant 
was discharged and released. He also pleaded usury, and 
indulgence granted to the principal by plaintiff, without his 
consent, whereby he was discharged. The cases were con- 
tinued at March Term, at the instance of defendant. At 
April Term, judgments were givenfagainst him in all the ca- 
ses; from which he appealed and at the May Term, being 
the trial term of the case on the appeal, both parties appeared 
and defendant moved for a continuance, on the ground of 
the absence of a material witness, residing in Forsyth county. 
He stated what he expected to prove by the witness, and that 
he had failed to take his depositions, because he expected the 
’ witness to be present at the trial. 

The Justices refused to continue and ordered the cases on 
to trial. 

After the plaintiff had closed the defendant proposed to 
read the answers of Newton McDill, the principal in the 
notes, to interrogatories, to prove that defendant was only 
security to the notes; that they were usurious, and that by 
subsequent agreement plaintiff had granted indulgence to him 
and extended the time of payment. To which answers be- 
ing read, plaintiff objected on the ground that McDill was 
one of the makers of said notes, and his testimony was in- 
competent, and on the further ground of want of proper ser- 
vice of the interrogatories, and the due and legal execution 
of the commission. 

The Justices sustained the objection and ruled out the an- 
swers. 


Upon the hearing before the Superior Court, the counsel 
for defendant insisted upon the following grounds of error 
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ist. Because the Justices refused to continue the cases on 
account of the absence of a material witness. 

2d. Because they excluded the answers of McDill, the 
principal in the notes. 


The presiding Judge, after argument, dismissed the certio- 
rari, and affirmed the judgments, and counsel for defendant 
excepts. 


Simmons & Jury, for plaintiffs in error. 


W. S. Meaper, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


[1.] The plaintiff in error had taken no legal steps of any 
sort, to obtain the testimony of the witness, Therefore, the 
want of that testimony could be no ground for a continuance 
This is obvious, 

Was McDill, the maker of the note, interested in the event 
of the suit, which was against his surety, the plaintiff in 
error? 

[2.] In such a case the authorities say, that the maker is 
interested in favor of the surety to the extent of the costs of 
the suit; and therefore, that the maker is incompetent as a 
witness for the surety. It is with extreme difficulty, that I 
can go with these authorities. See them referred to in nofe 
1, to section 401, of Greenleaf’s Evidence. 

We have to say, then, that the Court below did right in 
dismissing the certiorari. 


Judgment affirmed. 
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Samve. F, ALexanper, and others, plaintiffs in error, 
Isaac M. Youne, defendant in error. 


{1.] A debtor, in fuiling circumstances, and his surety on a debt for $1,000, 
made an agreement by which, the surety undertook to assume the debt, in 
consderation, that the debtor would give to the surety, his, the debtor’s, notes, 
of a size to be within the jurisdiction of a Magistrate’s Court, for the amouat 
of thedebt. The agreement was carried out and the notes given; the effect 
of which, was, that the surety would be enabled to get judgments on the 
notes, sooner than certain of the debtor’s other creditors could get judg- 
ments on their debts. 


Held, That the agreement was, nevertheless, valid. 


{2.] A debtor in failing circumstances, may substitute his small notes drawn 
“ due,” for a large note, not due, and thus put the creditor holding that 
debt, in a condition to get a judgment on his debt, before the other creditors 
«an obtain judgments on theirs. 


In Equity, from Gwinnett Superior Court. Decision on 
motion to dissolve injunction, by Judge Hammonp, at Septem- 
ber adjourned Term, 1857. 


Bill and cross bill. 


The facts of this case are sufficiently stated in the opinion 
of the Court. 


Srumons & Junttan; and Hunter, for plaintiffs in error. 


Hutcuins & Youne; and Hutt, contra. 


By the Court.—Bennixe, J. delivering the opinion. 


Was the Court below right, in refusing the motion to dis- 
solve the injunction, so far as the movants, Alexander, Boon, 
Tuggle, and Garmany, were concerned? This is the first 
question. 

It is to be gathered from the original bill, and from Alex- 
ander’s answer to it, that the facts of the case so far as he 
was concerned, were about these: 

In February, 1854, Erastus Guild borrowed $1,000 from 
one Brown, and gave Brown his note for the money, with 
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Alexander as surety, the note being payable twelve months 
after date. 

In July, 1855, it had become apparent, that Guild was in- 
solvent; and it was then agreed by him and Alexander, that 
Alexander should assume the payment of the note given to 
Brown, and that in consideration therefor, Guild should give 
to Alexander, “ notes, undera Magistrate’s jurisdiction,’ to 
the amount of what was due on the note held by Brown. 
These were so given. Brown was not present. 

These notes were immediately put in suit, in a Justice’s 
Court by Alexander. And the suits on them, were the suits 
to which the injunction applied, so far as the injunction ap- 
plied to suits against Alexander. 

At the time of this agreement between Alexander and 
Guild, there existed other creditors of Guild, having debts 
against him, too large to be within the jurisdiction of a Jus- 
tice’s Court. And Guild’s property was not sufficient to sat- 
isfy all of his creditors. 

These being the facts, as to Alexander, were the small 
notes taken by him, void, as to the other creditors of Guild? 

We have already held, in two cases, that a debtor in fail- 
ing circumstances, may split up a debt too large to be within 
the jurisdiction ofa Justice’s Court, into debts of a size to be 
within that jurisdiction, with a view to give the holder of 
that debt, an advantage over the other creditors. 

We have heard nothing, to dissatisfy us with these decis- 
ions. The Act of 1818 does not go further than to forbid as- 
siznments by a failing debtor, “ by which any creditor of the 
said debtor, shall or may be excluded, from an equal share 
or portion of the estate so assigned.”” The common law did 
not forbid a debtor to prefer some of his creditors to others. 

In this case, however, Alexander was but the surety of 
Guild, and he had not paid up the debt. He was, therefore, 
only conditionally the creditor of Guild. 

[1.] Does this makea difference? We think not, further 
than this: When Alexander had obtained his judgment 
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against Guild, he will not be entitled to enforce them, unti 

he has paid off the debt to Brown, according to the agree- 
ment between him, Alexander,and Guild. Alexander being 
the surety of Guild, had the right to secure himself, if he 
could do so, without violating any law. And we know of 
none, that he had violated, in making with Guild, the ar- 
rangement under consideration. 

Consequently, we think that the motion to dissolve the in- 
junction should have been sustained, as far as Alexander 
was concerned. 

It is to be collected from the bill, and from the answers 
to it, made by Boon, Tuggle, and Garmany, that the facts of 
the case so far as they, respectively, are concerned, were 
about as follows: 

At the time at which Guild gave the “small notes” afore- 
said, to Alexander, he was owing Boon a debt of over $500; 
and owing Tuggle a debt of over $800, (Garmany being a 
surety to both debts,) and Guild made “small notes” to the 
amount of these two debts, to be delivered in proper propor- 
tion, to Boon and Tuggle, respectively, after being signed as 
surety by Garmany; which notes were accordingly so de- 
livered to them. 

The two large debts were, it is true, not due, and yet the 
small notes were drawn “ due,” but then the interest was dis- 
counted for the time the debts had to run. There were oth- 
er creditors of Guild, whose debts were of a magnitude to put 
them beyond the jurisdiction of a Justice’s Court. 

The effect of the arrangement with Boon and Tuggle, was 
to put them in a condition to get judgments on their debts, 
before the other creditors could be in a condition to get 
judgments on their debts, 

Was this arrangement void, as against those other.cred- 
itors? 

The only respect in which these two cases differ, from the 
cases above referred to as having been decided by this Court, 
is, that in these, the notes for which the small notes were 
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substituted, were not due; in those, the notes for which the 
small notes were substituted, were due. 

[2.] But this, we think, is a difference in an immaterial 
respect. As between the parties, respectively, to the agree- 
ments, there was nothing unlawful in thus changing the 
time of payment of the debts. And the debts being actual 
bona fide debts, the only objection which the other creditors 
could have to the arrangement, was, that the arrangement 
gave these two creditors, Boon and Tuggle, a preference to 
them. And this isan objection which we have held, as 
aforesaid, not to be good. 

We think, then, that this arrangement with Boon, and 
Tuggle, and Garmany, (the last being but the mere surety of 
Guild,) was not void, and therefore, that the injunction 
should have been dissolved also, as to them. 

Hence, we reverse the judgment of the Court below, made 
on the motion to dissolve the injunction granted in the orig- 
inal bill. We reverse it so faras it holds up the injunction 
against these defendants, Alexander, Boon, Tuggle, and 
Garmany. 

Another point was presented by the counsel for the plain- 
tiffs inerror; viz: that the Court below erred in ordering the 
bill and cross bill to be tried together, although the answers 
of some of the defendants were not in. 

We hardly think this was the order. Itis not certain from 
the transcript, whether it was or not. 

We merely say, therefore, that a case in equity is not in or- 
der to be tried whilst the bill remains unanswered as to any 
material defendant, unless the bill has been taken for con- 
fessed against him, or some special reason exists, for the case 
to be so tried. 


Judgment reversed. 











INDEX TO VOLUME XXIII. 


ADMINISTRATORS AND EXECUTORS. 


1. The letters testamentary granted to an executor hav- 
ing been revoked, and an intestacy declared by the 
Ordinary on account of the birth of a posthumas child 
unprovided for by the will; and an appeal entered, 
which was subsequently dismissed : 

Held, That the intermediate acts pending the appeal 
were void. Thompson et al. vs. Knight etal. - - 


2. A purchase by an administrator at his own sale, is 
good, at least, until it has been repudiated by the 
heirs. Mercer,vs. Newsom adm’r. - “ul nie 


3. The second section of the Act of 1852, “to regulate 
the mode of sueing the bonds of executors, adminis- 
trators, and guardians,” is merely remedial, and there- 
fore, it may constitutionally apply to cases founded on 
bonds made before the passage of the act. Johnson 
vs. Koockogey, - - - : - - 


4, Executors are trustees, and are amenable to a Court 
of Chancery, for the faithful discharge of their trust. 
Chancery has a concurrent jurisdiction with the Or- 
dinary in holding them to security or removing them. 
Johns vs. Johns et al., - - - - - - 


5. If executors find property with their testators, be- 
longing to a third person, they may surrender it with- 
out suit, but in many cases for their own security, it 
would be wisest to suffera suit. bid. 
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6. The Court ought to look with much scrutiny into a 
bill for the removal of executors, They ought not to 
be removed for slight causes, nor solely on the ground 
of poverty. did. 


7. Those who are entitled to repudiate a sale made by 
an administrator to himself, must elect to do so with- 
in a reasonable time. Flanders et al. vs. Flanders 
adm’r. - - - - - - - - 


8, When application is made to the Court for a citation 
to issue, calling on the executor to prove the will in 
solemu form, a prima facie case must be made, sup- 
ported by the affidavit of the party. Walker vs. Per- 
ryman et al. : - - - - 


9. In a proceeding for the probate of a will, the execu- 
tor is not the representative of the heirs at law. Nei- 
ther is he the pars principalis of the legatees named 
in the will, unless their interest as legatees is para- 
mount to their interest as heirs. Ibid. 


10. A. qualified as the executrix of the will of her de- 
ceased husband, and proceeded to execute it; and thus 
admitted it to be his will. The other legatees did not 
act, in any way, on this admission. She moved to 
set aside the probate of the will. 


FTeld, That her admission did not conclude her from 
making the motion. Gaither et al. vs. Gaither. 





11. A motion by the executor to set aside a probate, is 
not the same thing, as an application by the executor, 
for leave to renounce the execution of the will. Jdid. 





12, A judgment admitting a will to probate in common 
form, does not estop the executor from moving to have 
the probate set aside, and the will declared null. did. 
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13. The widow of A., who died childless, qualified as 
his executrix. The will gave her the whole property 
for her life. She moved to set aside the probate, with- 
out having “ surrendered or returned the legacy,” she 
took under the probate. 

Held, That she might make the motion, notwithstand- 

ing the failure to make such surrender. Jbid. 











14. When a claim has been interposed to prevent a sale 
by an executor, and the executor has tendered an issue, 
he may withdraw such issue, and dismiss the case, 
and do so against the consent of the claimant. Ault- 
man vs Aultman, - - - . - 211 








15. Ejectment brought by an administrator at the in- 
stance of persons not in privity with him, in order to 
sive them the use of the intestate’s title to the land, 
they having no title of their own, will be enjoined at 
the instance of the person in possession. Pierce vs. 
Jones. - - . - - - 374 













ADVANCEMENTS. 


i. An advancement to the parent is an advancement 
to the child. Therefore, when a testator who has made 
advancements toa deceased child, says in his will, that 
the children of that child, are to account for advance- 
ments made to them, he says in law, that they are to 
account for the advancements made to that child, 

their parent. /Vest et al. ex’or vs. Bolton et al. 531 
















2. The sayings of a testator, to the effect, that certain 

notes, &c., on a son-in-law, represented advancements 
made by him to that son-in-law, are sayings against 
the testator’s interest, and this, although the notes, may 
be out of date. They are therefore, admissible as evi- 
dence against the representations of that son-in-law. 
Thid. 
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3. That a person takes notes, &c., for the money advan- 
ced to son-in-law, raises a presumption, that he in- 
tends a loan and not an advancement; but this is a 
presumption subject to be rebutted. bid. 


AFFIDAVIT. 
See ne exeat. Also see Adm’rs and Ex’ors, 8. 
AGENT. 
See Practice in Chancery, 1. 
ALIMONY. 


In a suit for divorce, against the husband, an order was 
made, requiring him to pay the wife, a certain sum, 
as a fee to her counsel, and certain monthly sums, as 
alimony for herself; he failed to pay her anything, 
and a rule was taken against him, requiring him to 
show cause, why he should not be committed fora 
contempt; he showed, for cause, the state of his pecu- 
niary means; and the state of his bodily health. The 
state of thesé was such, as to make it apparent, that 
the sums required of him by the order, were too large. 
The Court made the rule absolute. Held, that instead 
of doing this, the Court ought to have reduced the 
sums required of the husband, in the order. Pinckard 
vs. Pinckard, - - - - - 





AMENDMENT. 


See Certiorari, 5. 


AMERICAN COLONIZATION SOCIETY. 


By its charter, the American Colonization Society is au- 
thorized and empowered to receive property by bequest 
or otherwise, and to use or dispose of it, at its discre- 
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tion, “for the purpose of colonizing,. with their own 
consent, in Africa, the free people of color residing in 
the United States ; and for no other purpose whatever.” 
Francis Gideon bequeathed, by his will, to the Socie- 
ty, “all of his slaves, for the purpose of sending them 
to Liberia, in Africa.” 

Held, That the Society was incompetent to take the pro- 
perty under their charter. 

Could the trust be executed by another? Quere. 

Can the American Colonization Society maintain a suit 
in the Courts of Georgia? Quere, .@merican Col- 
onization Society vs. Gartrell, adm’r, - - 


ANCIENT DOCUMENT. 
See Husband and Wife, 6. 


APPEAL. 


The letters testamentary granted to an executor having 


been revoked, and an intestacy declared by the Ordi- 
nary on account of the birth of a posthumas child 
unprovided for by the will; and an appeal entered, 
which was subsequently dismissed : 

Held, That the intermediate acts pending the appeal 
were void. Thompson et al. vs. Knight et al., 


See Wills 6. 
ASSIGNEE. 
See Practice in Chancery 2. 
ATTORNEY. 
See Injunction 2. 
BAIL. 


See Scire facias, 1 and 2. 
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BILLS OF EXCEPTIONS. 


It is better that the grounds of exception to a decision, 
should be stated to the Court making the decision, at 
the time of the decision, or at some time afterwards, 
before the decision has passed beyond the reach of 
that Court; but, still, it cannot be said, that if there is 
a failure to state grounds of exception, in that Court, 
the right of stating grounds of exception, in the revi- 
sing Court, is lost, unless the grounds consist of mat- 
ters that are waiveable. Brock vs. The State. - 


BONDS. 
See Executors and 2dministrators, 3. 


See Evidence, 2. 


BILL OF EXCHANGE. 





A suit at law will not lie on a draft at the instance of 
the acceptors against the drawers, still it may be set 
out by way of inducement to the action. Turner vs. 
Thompson, Kendrick § Co. - - 3 


CERTIORARI. 


1. The 54th section of the Judiciary Act of 1799, does 
not apply to cases in which the error complained of, 
is matter of record. Such cases are governed by the 
law applicable to them, in force, at the adoption of 
the Constitution of the State. Davis vs. Rogers. 


2. When a petition for a certiorari has been filed with 
the Clerk, and the evidence makes it doubtful wheth- 
er or not the writ of certiorari has been annexed, the 
certiorari should not be dismissed, especially where 
an order has been taken without objection for the Ma- 
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gistrates to answer over, and the case has been pend- 
ing in Court until the six months have elapsed, with- 
in which another certiorari could have issued. Spen- 
cer vs. Gill. . - - - - 


3. A certiorari will lie from the decision of the Justices, 
in a forcible entry and detainer proceedings.. Me- 
Donald et al. vs. Cousins. - - - 


4, In such cases, it is the constitutional writ of certio- 
rari which goes against an inferior judicatory, and not 
the statutory writ provided by the act of 1850. Jbid. 


5. When the Justices have answered, and the facts are 
admitted before the Court, it is allowable to amend the 
writ by adding the mandate, nunc pro tunc. Ibid. 


CHARGE OF THE COURT. 


1. It is not error in the Courtin its charge to the jury 
to state, that certain portion of the testimony, the ad- 
missibility of which was objected to, during the pro- 
gress of the trial, was competent proof; leaving its 
sufficiency to be passed upon by them. Carrollvs. 
Roberts. ~ - - - - - 


2. The presiding Judge may refer to the answer a wit- 
ness gives toa question, laying a foundation to im- 
peach him, the Court not remembering and the coun- 
sel disagreeing as to the answer. vey vs. The State. 


3. The Court may charge the jury as to the force and 
effect of circumstantial evidence. bid. 


4. C. was indicted and fined, for an assault and battery. 
He was also sued for the same assault and battery. 
On the trial of the civil suit, he gave in evidence, the 
record of his conviction and fine, in order to protect 
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himself against the payment of “exemplary damages.” 
The Court charged, that this conviction and fine did 
not protect him in any degree, from such damages. 
Held, That this charge was erroneous. Cherry vs. Mc- 
Call, - - . - - - 


CIRCUIT COURT OF THE UNITED STATES. 


See Pl. & Pr. 10. 
CLAIM. 


When a claim has been interposed to prevent a sale by 
an executor, and the executor has tendered an issue, 
he may withdraw such issue, and dismiss the case, 
and do so against the consent of the claimant. Ault- 
man vs. Auliman, - - - - 


CLIENT. 
See /njunction, 2. 
COLLATERAL SECURITY. 
See Promissory note. 
CONSTITUTIONAL LAW. 


1. The Act of 1855, “t> authorize the county of Dough- 
erty to aid in constructing the Georgia and Florida 


Railroad, between Albany and Americus, or any other 


railroad running to said county, by the subscription 
for stock, and the issue of bonds therefor, upon a vote 
ofthe citizens,” is constitutional. Puwers et al. vs. 
The Inferior Court of Dougherty county, et al. . 


2, The title of the Act which was intended to be a codi- 
fication of the Penal Law of this State, is entitled “An 
Act to amend, reform and consolidate the Penal Laws 
of the State of Georgia,” and an Act amending any 
section or division thereof, referring to it by such sec- 
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tion and division “of the Penal Laws of this State,’ is 
not obnoxious to constitutional objections. Wheeler 
vs. The State, - - - - - ~ ~ 


3. The second section of the Act of 1852, “to regulate 
the mode of suing the bonds of executors and admin- 
istrators, and guardians” is merely remedial, and there- 
fore it may constitutionally apply to cases founded on 
bonds made before the passage of the Act. Johnson 
vs. Koockogey, - - - - 


4, The Constitution of the United States, so far as it 
inhibits a State from passing a law impairing the obli- 
gation of contracts, applies to contracts existing at the 
time of the enactment of the statute. Roby et al. vs. 
Boswell, - - - - - - 


5. The part of the constitution which says, that “trial 
by jury as heretofore used in this State, shall remain 
inviolate,” does not apply to the case of a tax payer 
who refuses or failsto pay his tax. Harper vs. The 
Commissioners of the Town of Elberton, - - 


See Elberton, Town of, 3. 


CONTINUANCE. 


1, A continuance will not be granted in a cause where 
none of the material facts necessary for that purpose 
are verified. Bailey vs. Barnelly, - - 


2. A party is not entitled to a continuance on the 
ground of the absence of certain testimony, unless he 
has taken some steps to procure that testimony. Mc- 
Ginnes vs. McGinnes, - - - - 613 


See Practice, Crim. 2. 


See Jnterrogatories, 4. 
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1, In an anti-nuptial contract between husband and 
wife, he agreed that he would “never, after marriage, 
either in the life or after the death,” of the wife, either 
directly or indirectly, for himself, or for any of his heirs, 
lay any claim” to any of the property referred to, in 
the contract; he further agreed, that the contract 
should be “taken and construed most liberally’ for 
the wife. 

Held, That what the husband thus agreed to, prevent- 
ed his marital rights from attaching on the property ; 
that the property, on her death, went to her next of 


kin, and not to him or his heirs. dams vs. Dickson, 
- - - 407 








adm’r, - - é 


2. The Constitution of the United States, so far as it 
inhibits a State from passing a law impairing the obli- 
gation of contracts, applies to contracts existing at the 


time of the enactment of the statute. Roby et al. vs. 


Boswell, - - - 


3. W. & Co. addressed to their agent at Apalachicola, 
an order, to this effect: “You will please ship per 
Captain Bowen’s barge, as follows of our goods, &c. : 
Mr. Bowen promises to take the goods at 150 per 
cent. on printed rates.” 

Across the face of the above order, is written: 
“These goods to be shipped, provided Captain Bowen 
can make arrangements to get his barge towed up to 
Chattahoochee, or the goods shipped up there by a 
steamboat.” 

Heid, That this paper was void as a contract, for the 
want of mutuality of obligation. Bowen vs. Wake- 


field & Co., : ; ‘ ; : 
DAMAGES. 





1. Though the right of ingress and egress, in the pro- 





INDEX. 


prietor of property fronting on a street, be impaired 


by the re-grading thereof, it is a loss in the nature of 


consequential damages, and the remedy, if any, is by 
action and not by injunction. Markham vs. Mayor 
and Council of Atlanta, - - - - 


2. Usually, the price of property agreed on by the par- 
ties, is the best evidence of its value; and when it 
turns out to be totally worthless, the purchase money 
with interest, is a fair measure of damages. If the 
property be of some value, the difference between the 
price paid and what it is worth, in its diseased con- 
dition, will constitute the measure of damages. 
Feagin vs. Beasly, - . - . 


3. Extraordinary expenses, as for medical attendance, 
may be superadded to the purchase money, or taken 
into account. bid. 


4. If a person put his goods on another’s land without 
the other’s consent, the other has the right to remove 
them, but he must exercise the right so, as not to in- 
jure them unnecessarily. Grier vs. Ward, - 


5. Ifin such case, the owner of the goods gets them 
again, the amount of his damages, cannot exceed the 
actual injury to the goods,and the expense of so get- 
ting them again. Jbid. 


6. Upon the party who is the plaintiff, is, in general, 
the onus of proving the amount of his damage. did. 


7. Five hundred dollars is not excessive, where the 
crime of fornication is imputed to a single woman, 
provided the jury believe the charge to be false. 
Richardson vs. Roberts, - - - - 


8. If the Court trying the case, does not consider the 
damages excessive, any other Court ought to be can- 
tious in holding them so. .2dkins vs. Williams, 
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DEBTOR. 


1. When partners havea settlement and division of the 
firm effects, and subdivide a debt due the concern, 
making one part payable to one of the members, and 
the other to the other, the debtor is liable under pro- 

- cess of garnishment, to the individual creditors of one 
of the partners, to the extent of his indebtedness to 
that partner. Marlin vs. Kirksey et al. : 


2. A debtor, in failing circumstances, and his surety on 
a debt for $1.000, made an agreement by which the 
surety undertook to assume the debt, in consideration 
that the debtor would give to the surety, his, the debt- 
or’s notes, of a size to be within the jurisdiction ofa 
Magistrate’s Court, for the amount of the debt. The 
agreement was carried out and the notes given; the 
effect of which was, that the surety would be enabled 
to get judgments on the notes, sooner than certain of 
the debtor’s other creditors could get judgments on 
their debts. 

Held, That the agreement, was, nevertheless, valid. 
Alexander et al.vs. Young, - - - 


3. A debtor in failing circumstances, may substitute 
his small notes drawn “due,” for a large note, not due, 
and thus put the creditor holding that debt, in a condi- 
tion to get a judgment on his debt, before the other 
creditors can obtain judgments on theirs. bid, 


DECEIT. 


1. To entitle a party to redress for an alleged deceit, 
he must show both fraud and damage. Fraud with- 
out damage, or damage without fraud, will not do. 
Freeman vs. McDaniel, - - ‘ 


2. An action of deceit may lie, notwithstanding the 
seller states thatthe property is unsound and refuses to 
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warrant it on that account; still, to maintain a suit 
under such circumstances, the proof of fraud should 
be clear and unequivocal, especially where the pur- 
chaser enjoys equal opportunities with the seller, of 
judging of the condition of the property, and pays a 
reduced price on account of its acknowledged un- 
soundness. Walton vs. Jordan, - - 


DEEDS. 


1. When there are two deeds to the same land, the 
younger duly recorded, the older not, possession by 
the person claiming under the older deed, is a fact 
admissible as evidence against the person claiming 
under the younger deed, on the question, whether the 
latter person did not have notice of the older deed, at 
the time when he took the younger deed. Wyatt et 
al. vs. Elamet al., - - - - 


2. Land was sold at Sheriff’s sale as the father’s, The 
purchaser conveyed it to two minor sons of the father. 
The father and the two sons took and held joint pos- 
session, under this conveyance, Subsequently the 
land was again sold at Sheriff’s sale, as the father’s, 
The second purchaser, after the lapse of as much as 
seven years, from the time when this joint possession 
in the father and the two sons commenced, sued the 
father and the two sons, for the land. 

Held, That the possession of the two sons was adverse 
to the purchaser. did. 


See Sheriff, 3. 
DEFENCE. 


1. A defence which can be set up only in equity, is not 
lost by not being set upatlaw. McCurry vs. Robin- 
son and Wood. . - - . ‘ 


2. Equity will not set aside a judgment, to give the 
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defendant the benefit of a defence which he might 
have had at law, but the benefit of which at law, he 
lost by his own negligence. Vaughn vs. Fuller, 


3. When a slave is indicted, the master is not bound 
to employ lawyers, to assist in the slave’s defence. 
Lingo vs. Miller and Hill, - : - - 


See New Trial, 1. 


DELIVERY. 


1. Delivery is essential toa gift, mortis causa. Single- 
ton, ex’r, vs. Cotton, - - . " 


2. Where an actual delivery is impossible, from the 
nature of the case, the gift may be manifested by writ- 
ing; but even this is a relaxation of the ancient rule 
upon this subject. bid. 


3. Saying “I give,” without an act. does not transfer the 
property. did, 


DEMURRER. 


A petition, fora mandamus against the Justices of the 
Inferior Court, stated, that the petitioner had rendered 
certain services to the county; that those services 
were worth $1,500; that the Justices had refused to 
pay him the $1,500, but had paid him $600. To this 
petition, there wasa demurrer. In support of the de- 
murrer, it was insisted, 1st. that the sum demanded 
was uncertain; and 2dly, that what was the value of 
the services, had been decided by the Justices, sitting 
as a Court. 


Held. That the statements of the petition, being to be 
taken as true, were such as not to authorize the as- 
sumption of either of these positions. Justices Inf. 
Court vs. Felder ~ - - 
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DEVISE. 


A bequest in the following words, “also notes to the 
amount of sixteen hundred dollars on M. N. Kille- 
brew, George W. Collier, securety, for the purpose of 
purchasing a plantation for the use of Martha Smith, 
&c.,” isnot a specific legacy, and is not adeemed by 
the sale and transfer of the notes, by the testator in 
his life time. Smith et al.vs. Ex’rs of Smith, = 


DIVORCE. 
See Alimony. 
EJECTMENT. 


1. Ejectment brought by an administrator, at the in- 
stance of persons not in privity with him, in order to 
give them the use of the intestate’s title to the land, 
they having no title of their own, will be enjoined at 
the instance of the person in possession. Pierce vs. 


Jones, - - - < ps Z 


2, When there are two deeds to the same land, the 
younger duly recorded, the older not, possession by 
the person claiming under the older deed, is a fact 
admissible as evidence, against the person claiming 
under the younger deed, on the question, whether the 
latter person did not have notice of the older deed, at 
the time when he took the younger deed. Wyatt et 
al. vs. Elam et al., - A - - 


3. Land was sold at Sheriff’s sale as the father’s. The 
purchaser conveyed it to two minor sons of the father 
The father and the two sons took and held joint pos- 
session, under this conveyance. Subsequently, the 
land was again sold at Sheriff’s sale, as the father’s. 
The second purchaser, after the lapse of as much as 
seven years, from the time when this joint possession 
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in the father and the two sons commenced, sued the 
father and two sons, for the land. 

Held, That the possession of the two sons was ad- 
verse to the purchaser. Jbid. 


4. In an ejectment, it became a question, whether a 
purchase, of the land, by the tenant’s husband, from 
one of the lessors of the plaintiff, had not been rescin- 
ded ; and the plaintiff offered evidence to show, that 
a bond was once made by that lessor to the tenant’s 
husband, with conditions, that he should make titles 
to the land in suit, to the husband, on being paid cer- 
tain sums; and to show, that this bond was in the 
possession of such lessor. 

Held, That the evidence was admissible. Hanby and 
Doss vs. Tucker, - - - - - 


See Grant, 2. 
ELECTION. 


See Sheriff, 6. 
ELBERTON, TOWN OF. 


1, A tax ordinance of the town of Elberton, declared 
that the property on which the tax wasto be assessed, 
was to be the property which the person taxed, had 
at the time when called on for his tax. 

Held, That this ordinance was valid. Harper vs. The 
Commissioners of the Town of Elberton, - 


2, The power of the town of Elberton to tax, extends 
todebts. bid. 


3. The charter of the town of Elberton, originated in 
the Senate, and yet, itis not in conflict with the 16th 
section of the 1st article of the Constitution, although 
among the corporate powers, which such charter con- 
fers onthe town, is the power to tax the towns- 
people. bid. 


132 
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EVIDENCE. 


1, When an offence is tried upon an indictment, foun- 
ded upon the special presentment of the grand jury, it 
is not indispensably necessary that the presentment 
should be read to the jury as a part of the proof in the 
case. Hatcher vs. The State, - - - 


2. The admissions made by the obligee in bond, wheth- 
er containing words of negotiability, or not, if made 
after the assignment of the bond, and after notice of 
the assignment communicated to the obligor, are not 
admissible in the evidence for the obligor, against the 
assignee. Patrick vs. McWilliams, - - 


3. In an action of trover by the administrator of the 
wife, against one claiming under the husband who 
was dead, the plaintiff offered in evidence, as an an- 
cient document, a writing having subscribed to it, the 
names of the husband and the wife; the writing rela- 
ted to her negroes, and was more than thirty years 
old; it was found among the papers of the husband 
after his death; it had been delivered to him, by a per- 
son to whom it had been committed by the wife, that 
that person might get it recorded; the wife at atime 
when the husband was about selling some of the negroes 
asserted in his presence, the existence of a marriage 

. contract, and he did not deny the assertion. 
Held, That the writing was admissible in evidence, as 
an ancient document. dams vs. Dickson, adm’r, 406 





4, Where the only witness in the case, testifies falsely 
to a leading fact, respecting which there could be no 
mistake or misapprehension, being corroborated by 
another witness or circumstances, as to immaterial 
matters, will not restore the witness to credit, or to au- 
thorize a conviction upon the evidence of that single 


witness, Smith vs. The State, - - 297 
5. In ejectment, the plaintiff showed a grant to Elias 
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Nicks, and a deed from Eii Nicks, and introduced pa- 
rol evidence tending to show, that the Elias Nicks of 
the grant and the EZ/i Nicks of the deed, were one and 
the same person. 

Held, That this was legal evidence. Henderson vs. 
Hackney, - - - - - 


6. The representations of a negro as to his symptoms, 
made to the physician during his medical examina- 
tion, are competent testimony. Feagin vs. Beasley, 


7. When a writing is such, that something more than 
what is expressed by it, is to be implied from it, parol 
evidence of any thing not inconsistent with that unex- 
pressed something, is admissible. McMahan vs. Ty- 
son, - - . - - - 


8. A confession may be such that a jury will be at lib- 
erty to believe a part of it, and to disbelieve a part of 
it. Licett vs. The State, - - - 


9, A witness may be discredited as to a particular fact, 
and yet believed as to others, provided he be sustain- 
ed by corroborating proof. Richardson vs. Roberts, 


10, A charge that the plaintiff has had a bastard child 
by a particular person, and is kept by him for his own 
use, cannot be met and supported by proof as to the 
neighborhood rumor or reputation upon these matters. 
Lbid. 


11. When there are two deeds to the same land, the 
younger duly recorded, the older not, possession by the 
person claiming under the older deed, is a fact admis- 
sible as evidence, against the person claiming under 
the younger deed, on the question, whether the latter 
person did not have notice of the older deed, at the 
time when he took the younger deed. Wyatt et al, 
vs. Elam et al. - - - - 
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12. Before the sayings of one person should be received 
in evidence against another, it ought to have become 
élear beyond a reasonable doubt, that the other claims 
under him, or bears to him some relation of privity. 
Aiken vs. Cato, - - - - 154 


13. When a witness is called and examined even to on- 


iy a formal point, by one party, the other party has the 
right to cross-examine him as to all points. bid. 


14, A son-in-law brought trover against. the mother-in- 
law for a slave which he claimed as a gift to his wife 
from the deceased father-in-law. 

Held, That a son of the deceased father-in-law, had no 
interest in the suit, and was, therefore, competent to 
testify for the mother-in-law. bid. 


15. In an ejectment, it became a question, whethera pur- 
chase, of the land, by the tenant’s husband, from one 
of the lessors of the plaintiff, had not been rescinded; 
and the plaintiff offered evidence, to show, that a bond 
was once made by that lessor to the tenant’s husband, 
with conditions, that he should make titles to the 
land in suit to the husband, on being paid certain 
sums; and to show that this bond was in the posses- 
sion of such lesser. 

iTeld, Thatthe evidence was admissible. Hanby and 
Doss vs. Tucker, - - - - 132 


16. In slander, evidence of the speaking of other words 
than those deelared on, but words like those, is admis- 
sible, though such speaking may have taken place, 
before the speaking of those declared on. .@dkins vs. 
Villiams, . + - - - 222 


17, Adeed manumitting a slave, executed in the State of 
New Jersey under the lawsthereof,good and valid on 
the face of it, is admissible in evidence, and whether 
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it was a part of a proceeding violative of the laws of 
Georgia, and depending on other evidence, in a ques- 
tion forthe jury. Candler vs. Hammond, - 


18. Theattesting witness of adeed of mortgage swore 
that he was a“ subscribing witness to the mortgage ; 
that he saw the maker of the same assign it; and also 
saw the other subscribing witnesses assign it.” 

Held, That the probate was insufficient to admit the 
mortgage to record. Stanley vs. Suggs et al., - 


19. Ifa witness swear wilfully and knowingly false, 
even toa collateral fact, his testimony ought to be re- 
jected entirely, unless it be so corroborated by circum- 
stances or other unimpeached evidence as to be irre- 
sistible. Jvey vs. The State, - - - 


20. A blacksmith’s books proven in the usual way, are 
admissible in evidence, notwithstanding a portion of 
the items were charged in the defendant’s account, 
upon the report of the slave who performed the work. 
Bailey vs. Barnelly, - - - - 


21. When shop books are proven in the method pre- 
scribed by the rules of evidence and their probity es- 
tablished by customers of long standing, no other ali- 
unde proof will be required asto the reasonableness 
of the charges; that may be inferred from an inspec- 
tion of the books themselves, and other circumstances. 
Ibid. 


See Promissory notes, 2. 
See Presentment. 

See Privity. 1 

See Advancements. 3 


See Partners and Partnership. 1. 





See Delivery. 2. 
EXEMPTION. 


‘The exemption extended by law, from road, patrol, and 
jury duties, to the Columbus Guards and other volun- 
teer corps, in the city of Columbus, does not include 
honorary members, Stewart vs. The State, - 


FI. FA. 


A, and B, had each a fi. fa. against C., A’s being the 
older. The attorney of A., C., D., and E. agreed that E. 
should advance to such attorney, for A., the amount 
due on A’s fi. fa; that such attorney should procure 
a transfer of the ji. fa., from-A. to D.; and that C., 
with D. as his surety, should sign a note to E., for the 
money so advanced to A’s attorney. All this was 
done, Subsequently, D. paid up the note given by 
him and C. to E. Things being thus, B’s fi. fa. 
brought money into Court. 

Held, That D., as transferree of A’s fi. fa., was entitled 
to fpriority of payment out of that money, over B, 
Marshall vs. McGriff, - - - 473 


See Notice, 1. 


See Sheriff, 4. 
See Practice, Crim., 6. 


GARNISHMENT. 


The plaintiff cannot have judgment against the garni- 
sheeguntilzhe has had judgmentagainst the defendant, 
Housemans & Co., vs. Heilbron, - - 186 


See Debtor, 1. 
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GIFT. 


See Delivery, 1, 2 and 3. 
See Trustee and Trusts, 4. 


GRANT. 


1. Under a grant to the orphans of A., who had but a 
single orphan, that orphan will take. .@verit vs. 
Aleam, - - - . - 


2. In an action of ejectment, a demise was laid to Tho- 
mas Brady, and to support histitle, the plaintiff of- 
fered in evidence, a copy grant from the State to Tho- 
mas Braddy. 

Held, That the evidence was strongly and decidedly in 
favor of the identity of the lessee and the grantee ; 
they were one and the same person. Dickerson vs. 
Brady, - - - - - 


3. At the draw and before the grant, the equitable title is 
in the drawer, and the legal title is in the State for the 
use of the drawer on his payment of the grant fee. 
This eqitable title is transferable; when transferred, 
the legal title in the State, becomes a legal title for the 
use of the ¢ransferree on the payment of the grant fee. 
Consequently, on the issuing of the grant to the draw- 
er, the legal title passes through him without stop, in- 
to the transferree, by virtue of the statute of uses. 
Henderson vs. Hackney, - - - 


GUARDIAN AND WARD. 


A guardian residing out of the jurisdiction in which the 
property of his ward is situated, may sustain a bill to 
have an allowance for past expenses, and a decree, 
that sums suitable to the circumstances of his wards 
shall at stated periods, be deposited in Court, at his 
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disposal, for their future maintenance and education. 
Ponder ex’or vs. Foster guardian, - 489 


HEIRS. 










The judgment in a propounding for probate, does not 
bind an heir who was not a party to the proceeding, 
and who had no knowledge of the proceeding. Barks- 
dale vs. Hopkins and wife et al., - - 332 








See Practice in Chancery, 1 and 2. 





See Privity, 3. 
7 HUSBAND AND WIFE. 






1. The Act of 1845, “to change and point out the mode 
of inheritance, in certain cases therein mentioned,” 
divests no right of a feme-sole, who before the passing 
of the Act, was entitled to property by inheritance. 
The property vests inher. Robyet al. vs. Boswell, 51 








2. The marital rights of a husband who, after the pass- 
ing ofthe Act of 1845, intermarries with a lady having 
a child by a former marriage,and who is entitled to 
property by inheritance froma father who died ante- 
rior to the passage of that Act, are regulated by that 
Act, and attach to the part only to which the wife 
would be entitled under its provisions. bid. 









3. The husband, being heir to his wife, may convey her 
interest in her father’s estate, and equity will decree 
its payment tothe assignee. Moore vs. Gleaton, 142 







4. The wife’s “chattels personal in possession” vest 
absolutely inthe husband on the marriage. Pope and 
wife vs. Tucker, . - - - 484 





5. J. F. conveyed five slaves to certain persons to be 
held “ in trust for, and for the use, support, benefit, 
maintenance and enjoyment of his daughter V. B. A, 


‘ 
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and her children, but should his daughter die, leaving 
no child or children; or, having child or children, if 
it or they die in minority, the trust was to cease and 
the conveyance to becomenull and void. Thedaugh- 
ter, V. B. A., had a daughter, who intermarried with 
G. M. N., who had a child and died in the lifetime of 
her mother, V. B. A., but did not die in minority. V. 
B. A. subsequently died, leaving a husband, who is 
sued for the slaves and their increase. 

Held, That inasmuch as V. B. A. had a child who did 
not die in minority, the property became absolute in 
that child and her mother on its attaining the age of 
twenty-one years. 

Held, also, That the marital rights of their respective 
husbands attached to their respective interests in the 
property. skew vs. Nolan adm’r,et al, - 


6. In an action of trover by the administrator of the 
wife, against one claiming under the husband who 


was dead, the plaintiff offered in evidence, as an an- 
cient document, a writing having subscribed to it, the 
names of the husband and the wife; the writing rela- 
ted to her negroes, and was more than thirty years 
old; it was found among the papers of the husband 
after his death; it had been delivered to him, by a 
person to whom it had been committed by the wife, 
that that person might get it recorded; the wife at a 
time when the husband was about sellingsome of the 
negroes, asserted in his presence, the existence of a 
marriage contract and he did not deny the assertion. 

Held, That the writing was admissible in evidence, as 
an ancient document. dams vs. Dickson adm’r, 


7. In au anti-nuptial contract between husband and 
wife, he agreed that he would “never, after marriage, 
either in the life, or after the death.” of the wife, either 
directly or indirectly, for himself, or for any of his 
heirs, lay any claim” to any of the property referred 
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to, in the contract: he further agreed, that the con- 

tract should be “taken ‘and construed most liberally” 

for the wife. 

Held, That what the husband thus agreed to, prevented 
his marital rights from attaching on the property; 
that the property,on her death, went to her next of 

kin, and not to him, or to his heirs. bid. 


INDUCEMENT. 












1. A suit at law willnotlie on a draft at the instance of 
the acceptors against the drawers, still it may be set 
out by way of inducement to the action. Turner vs. 

Thompson, Kendrick § Co., - - 49 


INHERITANCE. 












See Husband and Wife, | and 2. 
INJUNCTION. 










1. Where an injunction has been granted to stay the 
collection of ajudgment at law on the ground, that the 
judgment was for too much, and the defendant admits 
by his answer that a mistake was made, and credits 
his debt for the amount, but swears positively that the 
balance is justly due, the injunction will be dissolved, 

there being no special reason assignedjwhy it should 

be retained till the hearing. Rodahan vs. Driver, 












2. Theclients of a practicing attorney who is elected to 
the bench, must look to theirfjown§cases, and the sim- 
ple announcement of the Court, that no cause will be 
tried, in which he was employed, will not entitle a 
party to aninjunction, ifhehad no substantial defence. 
Cardin vs. Jones, - - - 7 175 

3. An order dissolving an injunction on terms, or di- 
recting a credit to be puton an execution, which the 
plaintiff admits he received, and then orders the in- 













43 
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junction which stays the execution to be dissolved, 
is not a decree or order which requires the interven- 


tion of ajury. bid. 


See Ejectment, 1. 
INSOLVENT DEBTORS. 


1. By the Act of 1841, (Cobb 389, 390,) an insolvent 
debtor is entitled to keep an only horse, provided his 
value does not exceed fifty dollars. If the horse is 
worth more than that, he should be sold; fifty dollars 
of the proceeds reinvested in a horse for the benefit of 
the debtor’s family ; and the net surplus, after deduc- 
ting the cost, paid to the creditor, Moultrie vs. £El- 


rod, - - - - - - 393 
2. The Act of 1823, “for the benefit of honest debtors,” 
does not exclude from its benefit, persons who have 
lost money by gambling. Carhart, Brother § Co. vs. 


Marshall, - - - . - 225 


INTERROGATORIES. 


1. If one be unable to write, he is incompetent to act 
as a Commissioner in executing and returning inter- 
rogatories. Austen vs. Carey § Green, - - 4 


2, Abbreviations in the names of Commissioners, suf- 
ficient. Feagin vs. Beusely, - - - Q.7 


3. The execution of a commission to take testimony 
on interrogatories, is not void, although, in the return 
of the commission, there is no statement of the place 
at which the commission is executed. Hanby & 


Doss vs. Tucker, . - - . 132 


4. In a showing for a continuance, the party’s counsel 
stated that he, (in consequence of certain conduct of 
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the other party’s counsel,) had not had time to sue 
out interrogatories to prove a particular point; but he 
did not state that there existed any person subject to 
examination by interrogatories, by whom he could 
prove the point. 

Held, That the showing was insufficient. Craft vs. 
Diamond, adm’r. + - - . 


JAIL FEES. 


1. The taking of prison bounds does not release the 
creditor from his obligation to pay jail fees, provided 
the debtor is unable to do so. Haas vs. Bradley. 


2. The failure of the Jailer to take a bond from the 
creditor for the weekly payment of jail fees, does not 
exonerate the creditor from his liability. did. 


JOINT TENANTS. 
See Survivor. 
JUDGMENT. 


1. If one be appointed by the Court, guardian ad litem 
of a lunatic, and accepts the trust, a judgment against 
the lunatic will be good, notwithstanding the guardi- 
an fails to act. Foster vs. Jones, - - 


2, A judgment against a lunatic is not void but void- 
able; and a purchaser at Sheriff’s sale, under such 
judgment would be protected. did. 


3. It is no error in the Circuit Court to require the 
judgment of this Court to be executed according to its 
true intent and meaning, provided the same has been 
correctly interpreted, Jackson vs. Tift, - 


4, Equity will not set aside a judgment, to give the de- 
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fendant the benefit of a defence which he might have 
had at law, but the benefit of which at law, he lost 
by his own negligence. Vaughn vs. Fuller, - 366 


5. The judgment in a propounding for probate, does 
not bind an heir who was not a party to the proceed- 
ing, and who had no knowledge of the proceeding. 
Barksdale vs. Hopkins and wife et al., - 332 


See New Taial 1. 
See Administrators and Exeeutors 12. 
See Debtor, 2 and 3. 
See Garnishment. 
JURISDICTION. 


When a bill is filed to aid in the defence of an action at 
law, the Court where the proceeding is pending, has 


jurisdiction of the bill. Dew vs. Hamilton, - 415 


See Sheriff, 2, 3. 


See Administrators and Executors, 4. 


See Practice in Chancery, 5. 
JURY. 


1. By the Act of 1856, the Court takes the place of tri- 
ors; therefore, when sitting as trior under that Act, its 
decision must be final. Licett vs. The State, - 


2, The exemption extended by law from road, patrol, 
and jury duties, to the Columbus Guards and other 
volunteer corps, in the city of Columbus, does not in- 
clude honorary members. Stewart vs. The State. 181 


See Practice, crim. 1. 
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LANDLORD AND TENANT. 


See Lease. 


LEASE. 


A tenant has the right to assign his lease, but he cannot 
substitute another pay-master in his stead, without the 
consent and acceptance of the landlord. Garner vs. 
Byard, - - : - - 289 


LIBEL AND SLANDER. 


1. To charge a single woman with having a bastard 
child by a particular person, and to be kept from mar- 
rying by him, for his own purposes, is actionable per 
se. Richardson vs. Roberts, yo ee - 216 


2. Where the declaration in slander is filed in Februa- 
ry, and the words are alleged to have been spoken in 
December _before, the plea of justification dispenses 
with any other or further proof as to the speaking of 
words. Ibid. 


3, Five hundred dollars is not excessive, where the 
crime of fornication is imputed to a single woman, 
provided the jury believe the charge to be false. bid. 


4, When the plea of justification is tried, the defendant 
must prove the truth of the words as spoken. bid. 


If the plea of justification is tried, but not sustained by 
the proof, it is an aggravation of the slander. bid. 


5. In slander, evidence of the speaking of other words 
than those declared on, but words like those, is admis- 
sible, though such speaking may have taken place be- 
fore the speaking of those declared on. Aiken vs. 
Williams, - - - - - 222 
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LIEN. 


1, A. makes a conditional sale of personal property to 
B., and delivers possession. The agreement is, that 
the title is to remain in A. until the money is paid, 
and that A. has the right to re-possess himself of the 
property, if the price be not paid at the time stipula- 
ted. B. removes to another county, and carries with 
him the property. To secure a debt, he executes a 
mortgage upon the same. 

Held, That the title of it shall prevail, as against the 
mortgage lien. Goodwin vs. May et al., . 





2. A renewal of a note given for land, including other 
considerations, is no waiver of the vendor’s lien. 
Mims et al. vs. Lockett, - - - 


3. The vendor’s lien may be waived, expressly, or by 


implication ; whether the renewal of the note for the 
purchase money, including other considerations, is an 
implied waiver, is a question of law for the Court, and 
not of fact for the jury. did. 


4. The vendor’s lien extends to the whole and every 
part of the land. If a part be lost by paramount title 
so as to entitle the vendee to an abatement, the resi- 
due of the land is bound for the balance of the debt. 
Ibid. 


5. The vendor’s lien is upon the land, not upon the pro- 
ceeds; especially, when sold with notice. did. 


6. The one year’s support allowed by the Acts of 1838 
and 1850, to the family of a testator or intestate, out 
of the effects of the estate, is paramount to the lien of 
any debt, due or obligation, which the deceased can 
contract. Cole vs, Efe, - - - 235 
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LUNATIC. 


L. L., a resident of Crawford county, was, by inquisition 
in that county, found a lunatic. Afterwards, he re- 
moved to Monroe county, and there died. In the lat- 
ter county, a paper was propounded as his will, and 
there was a caveat; and an application for letters pen- 
dente lite; and a caveat to that on the ground that L, 
L.’s act of removal, was the act of a lunatic, and there- 


fore void. 

Held, That the finding in the inquisition was not con- 
clusive, to show that L. L. was a lunatic at the time 
of his removal. Lucas vs. Parsons and Lucas, 


MAINTENANCE AND EDUCATION. 
See Lien, 6. 
See Guardian and Ward. 
MANDAMUS. 


See Demurrer. 
MANUMISSION OF SLAVES. 
See Evidence, 17. 
MARITAL RIGHTS. 


See Husband and Wife, passim. 
MASTER AND SLAVE. 


See Defence, 3. 
MISTAKE. 


See Practice in Chancery, 11 and 12. 








INDEX. 
MISTRIAL. 


The doctrine that a mistriai amounts to an acquittal, 
has long since been exploded. Williford vs. The 
State of Georgia, - - - - 


MORTGAGES. 


1. The attesting witness of a deed of mortgage swore 
that he was “a subscribing witness to the mortgage ; 
that he saw the maker of the same assign it; and also 
saw the other subscribing witnesses assign it. 

Held, That the probate was insufficient to admit the 
mortgage to record. Stanley vs. Suggs etal, = - 


2. When an original mortgage of personal property has 
been lost or destroyed, the mortgage may be foreclosed 
on a certified copy from the record of the mortgage. 
Hfolt et al. vs. Holt, - - - - 


See Lien, 1. 


NE EXEAT. 


1, In an affidavit for a ne ereat, it is necessary that the 
creditor should swear positively to the defendant’s in- 
tention to remove, and the amount of his claim; but 
not as to his threats or preparation toleave. Moore vs. 
Gleaton, - . - - - 


2, An affidavit, “to the best of the knowledge and be- 
lief” of the affiant is not sufficient to warrant the is- 
suing of a writ of ne exeat, and such a writ ordered 
on such an affidavit will be discharged on motion. 
Bryan vs. Ponder, . - - : 


NEW TRIAL. 


1, A judgment at law will be opened and a new trial 
ordered where the defendant has been prevented from 
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making his defence available, by the assurance of the 
plaintiff, that the case had been settled by the princi- 
pal debtor. Dew vs. Hamilton, - - 


2. The admission of illegal evidence is not a sufficient 
ground for a new trial, unless the admission of it was 
objected to. Licett vs. The State, - - 


3. New trial granted on the ground that the plaintiff 
in the Court below, in an action of trover, failed to 
prove a legal title to the notes sued for. Gilmore vs. 
Watson, - . : - - 


4. On the trial of W., the sayings of H. were given in 
evidence against W. Afterwards the Court ruled out 
all of the sayings, except those uttered in the presence 
of W., but did not specify which were those that were 
uttered in his presence, and which were those that 
were uttered not in his presence. No complaint was 
made of the failure to do this, until after verdict. 

Held, That the failure to do it was nota good ground 
for a new trial. Wheeler vs. The State, - 


5. The admission of illegal testimony, is not a ground 
to justify ¢hzs Court in granting a new trial, if that tes- 
timony was unimportant, and if no motion for a new 
trial was made in the Court below. bid. 


6. In some special cases, a motion for a new trial may 
be made after a motion in arrest of judgment. Cand- 
ler vs. Hammond, . - - - 


7. In extraordinary cases, where the ends of justice re- 
quire it, and the cause is still within the control of the 
Court, a rule nisi may be moved after the expiration 
of the Term at which the trial was had. bid. 


8. If a brief of evidence on a motion for a new trial, 
be made out, agreed to, and filed at the Term of the 
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Court when the application is made, it isin time. Jbid. 


9. It is too late for a party to object to the form of the 
oath administered to the jury, after he has allowed 
the case to proceed without objection and stood the 
chances for a verdict. Jbid. 


10. Courts have the power to grant new trials in cases 
of personal forts, on the ground of excessive damages, 
and which are generally disproportioned to the injury 
proved ; but astrong case must be made out. Broach 
vs. King, - - - - - 


11. No fixed rule, from the nature of the case, can be 
established upon this subject; but when, from the 
unreasonableness of the verdict, the conviction is 
forced upon the mind that the rule of fair compensa- 
tion has been departed from, a new trial will be gran- 


ted. bid. 
See Non-joinder. 
See Verdict. 
NON-JOINDER. 


Non-joinder of a party who ought to be sued as a defend- 
ant is an amendable defect, under the Act of 1850; 
and consequently cannot be taken advantage of after 
verdict. Beasely vs. Allan and Stanford, - 


NOTICE. 


1. The defendant gives notice to the plaintiff, to produce 
a fi. fa. 
Held, That this notice is not a sufficient foundation for 
secondary evidence of the f. fa. Bell vs. Chandler, 


2. A purchaser at Sheriff’s sale acquires no title, if the 
Sheriff had no authority to sell, and this is so, wheth- 
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er the purchaser had notice of the want of authority 
or not. bid. 





OBLIGATION OF CONTRACTS. 







See Constitutional Luw, 4. 


OVERSEER. 







See Trover, 3. 






PARTNERS AND PARTNERSHIPS. 





1, When the plea of non est factum is filed by one part- 
ner to a note given in the name of the firm, by the 
other; and the proof shows that the partners were 
engaged in a tannery, and that the negro, for whose 
hire the note was given, worked in that business; the 
onus is removed as to the authority to execute the 
note by the partner who signed it. Newell & Mc- 
Hugh vs. Smith, - - - - 170 











2. When partners have a settlement and division of the 
firm effects, and sub-divide a debt due the concern, 
making one part payable to one of the members, and 
the other to the other, the debtor is liable under pro- 
cess of garnishment, to the individual creditors of one 
of the partners, to the extent of his indebtedness to 

that partner. Marlin vs. Kirksey et al., - 164 












PLEADING AND PRACTICE. 





1. A party upon his preliminary examination before 
the Court is not bound to testify to any fact which is 
referable to the juty only. Bailey vs. Barnelly, 582 







2. A plaintiff may sue for the recovery of the proceeds 
and profits of land, if he be entitled to them, even if 
he have not the legal title to the land. 






3. The vendor’s lien may be waived, expressly, or by 
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implication; whether the renewal of the note for the 
purchase money, including other considerations, is an 
implied waiver, is a question of law for the Court, and 
not of fact for the jury. Mims et al. vs. Lockett, 


4. When a witness is called and examined even to only 
a formal point by one party, the other party has a 

. right to cross-examine him as toall points. Aiken vs. 
Cato, - - - - - - 


5. When a claim has been interposed to prevent a sale 
by an executor, and the executor has tendered an is- 
sue, he may withdraw such issue, and dismiss the 
case, and do so against the consent of the claimant, 
ultman vs. Aultman, - - - 


6. Though the right of ingress and egress in the pro- 
prietor of property fronting on a street, be impaired 
by the regrading thereof, it is a loss in the nature of 


consequential damages, and the remedy, if any, is by 
action and notby injunction. Markhamvs. the May- 
or and Council of @tlanta, - - - 


- 7. Persons aggreived by the official misconduct of the 
Sheriff, must elect to bring their action or proceed by 
rule. They are not entitled to both remedies at the 
same time. Woodvs. Hunt, - - - 


8. To charge a single woman with having a bastard 
child by a particular person, and to be kept from mar- 
rying by him, for his own purposes, is actionable per 
se. Richardson vs. Roberts, - - . 


9. The Courts of this State have the power to impose 
fines on defaulting Sheriffs, who fail of refuse to exe- 
cute process put into their hands, or to make due and 
legal returns thereof. Boynton vs. Houston, - 


10. All the parties defendant in a cause instituted in a 
State Court, subject to be removed to a Circuit Court 
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of the United States, under the provisions of the 12th 
sec. of the Judiciary Act of the United States, passed 


in 1789, must join in the petition for removal. Bry- 
an vs. Ponder, - - - 


See New Trial, passim. 
See Damages, 6. 

See Sheriff, 6. 

See Rent. 

See Bill of Exceptions. 
See Certiorari, 5. 


PRACTICE IN CHANCERY. 


1. Where, to save the expense of an administration, the 
heirs at law get together and agree to divide the es- 
tate, and appoint an agent and put him in possession 
of the property for that purpose, a bill may be filed 
against him by any one or more of the distributees, 
the same asagainst an administrator. Moore vs. Glea- 
ton, - - - - - - 


g, The husband, being heir to his wife, may convey 
her interest in her father’s estate, and equity will de- 
cree its payment to the assignee. bid. 


3. A defence which can be set up only in equity, is not 
lost by not being set up at law. McCurry vs. Robin- 
son and Wood, - - é ; 


4. Equity will not set aside a judgment, to give the de- 

- fendant the benefit of a defence which he might have 
had at law, but the benefit of which at law, he lost by 
his own negligence. Vaughn vs. Fuller, - 


5, When a bill is filed to aid in the defence of an ac- 
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tion at law, the Court where the proceeding is pend- 
ing, has jurisdiction of the bill. Dew vs. Hamilton, 


6. It is competent for a claimant of land, to file a bill 
in the county where the claim is pending, against par- 
ties residing out of the county, to enable him to sup- 
port his claim, by eliciting proof to show that the 
judgment is fraudulent as to him, and can have no 
lien on the land. Rawson et al. vs. Mills et al., 


7. Where the bill charges that the tenant for life in 
slaves, in concert with others, is selling the same, and 
applying the money to the payment of her debts, a 
Court of Equity will take such steps to secure the 
preservation of the property for the remainder-man, as 
in its discretion, under all the circumstances, it may 
deem best fitted for the end. Collins et al vs. Barks- 
dale et al., . - - - - 


8. Chancellors in this country have as much, if not 
more power than they have in England, in the means 
to be used to prevent the removal of property, and 
thus defeat the ends and object for which it was ap- 
propriated. did. 


9. When the possession and enjoyment of property is 
future, less stringency of statement aud of verification 
will be required in a bill of guia ¢imet, tiled for the 
purpose of protecting the ultimate right. bid. 


10. Perhaps, in all cases of guia timet tlie interlocutory 
order should be, that the defendant give bond with 
sufficient security, in the amouut to be prescribed by the 
Chancellor, that he will stand to, abide by and per- 
form the final decree to be rendered in the case. bid, - 


11. If the defendant be under obligui:on to refund mon- 
ey which has been paid to hii by iuistake, the per- 
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son who has committed the mistake, and been com- 
pelled to account to the true owner, may sue for and 
recover back the fund; his right to do so, being foun- 
ded in the equity of his case. Oneal vs. Deese, 


12. Where an injunction has been granted to stay the 
collection of a judgment at law, on the ground that 
the judgment was for too much, and the defendant ad- 
mits by his answer that a mistake was made, and cre- 
dits his debt for the amount, but swears positively 
that the balance is justly due, the injunction will be 
dissolved, there being no special reason assigned why 
it should be retained till the hearing. Rodahan vs. 
Driver, - - - - - 


See 2dm’rs and Ex’ors, 4, 6, 8 and 15. 
See Pi. and Practice, 6. 

See Relief. 3. 

See Receiver, 1, 2, 3,4 and 5. 


PRACTICE, CRIMINAL. 


1. At what time and under what circumstances the 
Court shall discharge the jury from the further con- 
sideration of a criminal case, is a question left pretty 
much to its own discretion. Williford vs. The State 
of Georgia, - - - - - - 


2. A motion was made for a continuance, and put on 
the ground of the absence of a witness, by whom the 
movants, (persons on their trial for theft,) expected to 
prove an alibi. They had one witness present by 
‘whom they could prove the same they expected to 
prove by the absent witness, on account of this, the 
Court overryiled the motion. On the trial, they proved 
the alibi by the witness that was present, and then 
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the State proved by two witnesses, that they would 
not believe this witness on his oath. 

Held, That the Court should either have granted the mo- 
tion, or have exacted a promise from the State, not to 
introduce evidence to destroy the credit of the witness 
that was present. Reid and Murphey vs. The State, 


3. It is within the discretion of the Court to allow a 
witness to be examined after the argument to the jury 
has commenced. Jbid. 


4. McC.and C. had a fight ; afterwards, but in the course 
of the same day, McC. went to a magistrate, two or 
three hundred yards from the place of the fight, for a 
warrant for C.: whilst there, he made certain state- 
ments about the fight. 

Held, That enough did not appear, to show that these 
were a part of the res gestz. Cherry vs. McCall. 


5. A. was indicted, as the father of a bastard child, for 
refusing to give the bond for its maintenance. On 
the trial, and after the close of the evidence, he offer- 
ed to give the bond; the Court rejected the offer. 

Heid, That the Court did right. Shiver vs. The State 


of Georgia, - - - - - 


6. Having been found guilty of this offence, the sen- 
tence on him was, that he should pay a fine of $700, 
and should be imprisoned until he paid the fine. 
He did not insist, that he was unable to pay the fine. 

Held, That this sentence was right. d7d. 


7. A jury in a slander case, after being charged by the 
Court, requested leave to separate to get their supper. 
The Court gave the leave; but under instructions, 
that they were not to have communication with any 
one, on the subject of the case. The counsel for the 
defendant were present, and made no objection to the 
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course of the Court in granting the leave. It did not 
appear, that any thing happened whilst the jury were 
separate, calculated to throw suspicion on the verdict. 
Held, That the separation was ne sufficient cause for 
setting aside the verdict. 2dkins vs. Williams, — - 


8. If the Court trying the case, does not consider the 
damages excessive, any other Court ought to be cau- 
tious in holding them to be so. bid. 


9. In slander, evidence of the speaking of other words 
than those declared on, but words like those, is ad- 
missible, though such speaking may have taken place, 
before the speaking of those declared on. bid. 


10. The admission of illegal evidence is not a sufficient 
ground for a new trial, unless the admission of it was 
objected to. Licett vs. The State. - - - 


11. Where the declaration in slander is filed in Februa- 
ry, and the words are alleged to have been spoken in 
December before, the plea of justification dispenses 
with any other or further proof as to the speaking of 
the words. Richardson vs. Roberts, - - 


12. To charge a single woman with having a bastard 
child by a particular person, and to be kept from mar- 
rying by him, for his own purposes, is actionable per 
se. Ibid. : - - - - 


13. A charge that the plaintiff has had a bastard child 
by a particular person, and is kept by him for his own 
use, cannot be met and supported by proof as to the 
neighborhood rumor or reputation upon these matters. 
Ibid. 

44 
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14, When the plea of justification is tried, the defendant 
must prove the truth of the words as spoken. bid. 


15. If the plea of justification is tried, but not sustained 
by the proof, it is an aggravation of the slander. bid. 


16. The Court may charge the jury as to the force and 
effect of circumstantial evidence. Ivey vs. The State, 


See Evidence, 1, 4, 8, 9,10, and 16. 
See Presentment. 


PLEADINGS AND PRACTICE IN SUPERIOR 
COURT. 


1. It isno error in the Circuit Court to require the judg- 
ment of this Court to be executed according to its 
true intent and meaning, provided the same has been 


correctly interpreted. Jackson vs. Tift, - - 


2, C. was indicted and fined, for an assault and batte- 
ry. He was also sued for the same assault and bat- 
tery. On the trial of the civil suit, he gave in evidence 
the record of his conviction and fine in order to pro- 
tect himself against the payment of “exemplary dam- 
ages.” The Court charged, that this conviction and 
fine did not protect him in any degree, from such 


damages. 
Held, That this charge was erroneous. Cherry vs. Mc- 


Call. - - - - - - - - 
See Jury 1. 
See New Trial, passim. 


See Charge of Court, passim. 
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See Chancery Practice, passim. 


See Practice and Pleading, passim. 


See Criminal Practice, passim. 


PLEADINGS AND PRACTICE IN SUPREME 
COURTS. 


This Court will reluctantly interfere, if at all, to disturb 
proceedings in Superior Courts, which took,place be- 
fore its organization, and which were in conformity 
with the practice which prevailed at the period ;when 
they were had. Searcey vs. Oemulgee Bank. 


POSSESSION. 
See Trustees and Trusts 1. 
PRESENTMENT. 


The word “indictment,” marked on the special present- 
ment of a Grand Jury, does not change its character 
as a presentment, and it may be given in evidence as 
a, presentment, on the trial of the cause. 


See Evidence 1. 
PRISON BOUNDS. 
See Jail fees, 1. 
PRINCIPAL. 


See Security. 


PRIVITY. 


1. A judgment is not evidence against persons who are 
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not parties, or privies tothe judgment. Craft vs. Dia- 
mond, adm’r, - - - - - 


2. G. owed debts to R. & W. With a view to prevent 
them from collecting the debts, he transferred to D. all 
of his property except a part insufficient to pay the 
debts. G. died, and C. administered on his estate, 

Held, That the relation between C. and D. was such 
that they might be sued jointly byR. & W. DeGraf- 
fenreid et alvs. Rawson and Watson, - - 


3. There is no such privity between the co-heirs or dis- 
tributees of an estate, as will make a judgment against 
a part, a bar toa suit in favor of the rest. Walker vs. 
Perryman et al., - - - - 


4, It cannot be inferred from the publicity of a suit, 
that persons interested in the subject matter of the lit- 
igation necessarily heard of it. bid. 


When parties in interest have not been heard as to their 
rights, will the Courts undertake to decide, without 
affording them an opportunity of being heard, that 
substantial justice has been done them? Quere. Ibid. 


5. Relatives have a right to aid and abet one another 
in the prosecution or defence of their rights in a Court 
of justice. And the only question is, whether the suit 
be authorized by the nominal parties? If it be not, 
it will be arrested; otherwise, no inquiry is admissi- 
ble respecting it. bid. 


6. That the mere knowledge of the pendency of litiga- 
tion in the subject matter of which a person has an 
interest, will bind him by the judgment as a privy, 
we are not prepared to admit. bid. 


7. Before the sayings of one person should be received 
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in evidence against another, it ought to have become 
clear beyond a reasonable doubt, that the other claims 
under him, or bears to him some relation of privity. 
liken vs. Cato, - - - - 


See Judgment, 5. 
PROMISSORY NOTE. 


1. A creditor who receives a promissory note, on a 
third person, from his debtor, as collateral sécurity 
for the payment of his debt, does not, by suing the 
note in his name, becomefthe security of the maker of 
the pledged note. Cardin vs. Jones, - - 


2. In a suit against the surety,{the maker being interes- 
ted in favor of the surety to the extent of the costs, is 
not a competent witness for the surety. McGinnes 
vs. McGinnes, - - - - - 


QUIA TIMET. 
See Practice, Chancery, 8, 9 and 10. 
RAILROADS. 


The Act of the 5th of March, 1856, entitled “An Act to 
define the liabilities of the several railroad companies 
of this State, for injury to persons or property, to pre- 
scribe in what counties they may be sued, and how 
served with process,’ does not apply to the Western 
and Atlantic Railroad. Walker vs, Spullock, - 


RECEIVER. 


1. Receivers ought genera'ly to be required to give se- 
curity, but there are cases which might form an excep- 
tion. Johns vs. Johns et al., : - - 
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2. Receivers may be appointed before answer, when 
the emergency requires an immediate appointment. 
Lbid. 


3. When the bill prays for the appointment of a par- 
ticular person as Receiver and the Chancellor ap- 
points him, it will be presumed that he appointed 
him on his own judgment, and not because of the re- 
commendation or prayer of the bill. did. 


4, An injunction may go immediately against execu- 
tors, prohibiting them from interference with the es- 
tate, on the appointment of a Receiver, and before his 
acceptance, if there be no danger of loss to the estate, 
in the mean time. bid. 


4. In certain cases a Receiver may be appointed with- 
out notice. bid. 


RESCISSION. 


See Relief. 2. 
RELIEF. 


1. C. as a trustee, sold land, representing the title to be 
good, and undertaking to warrant the title. By mis- 
take or fraud, in him, and mistake in the purchaser, 
the warranty given was a void one. 

Held, That the purchaser was entitled to relief. Chas- 
tain vs. Staley, - - - - 


2. The land sold was a body consisting of three tracts, 
lying inarow. The title to one of these tracts failed; 
that tract lay between the other two, of which it was 
as large as one, and twice as large as the other; it was 
the best improved of all. 
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Held, That a rescission was relief which the purchaser 
might demand. Jbdid. 


3. If a party has the right to go into a Court of Equity 
for partial relief, he has the right to ask the Court for 
full relief. Frith vs. Roe, - - - 139 


RENT. 


In a distress for rent, under the Act of 1811, a plea of 
set-off is not admissible. McMahan vs. Tyson, 43 


REMAINDER-MAN. 
See Practice in Chancery, 7. 
REPRESENTATIONS OF NEGRO. 
See Evidence, 6. 
RULE NISI. 


See New Trial, 7. 


SALE. 


A. makes a conditional sale of personal property to B., 
and delivers possession. The agreement is, that the 
title is to remain in A. until the money is paid, and 
that A. has the right to re-possess himself of the pro- 
perty, if the price be not paid at the time stipulated. 
B. removes to another county, and carries with him 
the property. To secure a debt, he executes a mort- 
gage upon the same. 

Held, That the title of it shall prevail, as against the 
mortgage lien. Goodwin vs. May et al, - 


See Administrators and Executors, 2,7 and 14. 
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SCIRE FACIAS. 


1. After judgment has gone against the principal, it is 
too late for the bail upon scire facias to object that the 
sum swore to was double the amount claimed by the 
plaintiff in his declaration. Gilmore vs. Lidden, 


2. Scire facias issued against principal and bail, upon 
which the Sheriff made the following return: “Served 
the defendant with a copy of the within personally.” 

Held, That the service was good as to the bail, he hav- 
ing appeared and answered the case. bid. 


SECURITY. 


If A. buys goods of C., and subsequent to the sale, gives 
a portion of them to B., and B. unites in a note with 
A. to C. for the purchase money, with the understand- 
ing that B. signs as security; the fact that B. received 
a part of the goods from A., by way of gift, does not 
constitute him a principal in the contract. Fraser vs. 
McConnell, - - - - - 


SET-OFF. 


When a negotiable note is pleaded as a set-off, the pre- 
sumption is, that the defendant was the bona fide hold- 
er, at the commencement of the action, and the onus 
is upon the plaintiff toshow the contrary. Griffin vs. 
Evans, . - - - - 


See Rent. 


SHERIFF. 


1, Sunday is not to be counted as one of the five days 
allowed the Sheriff for serving writs. Turner vs. 
Thompson, Kendrick § Co., - - - 


2. The Sheriff may be ruled either in the Superior or 
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Inferior Court, for money collected by him on Justi- 
ces Court fi. fas., the jurisdiction of these Courts being 
concurrent in this respect. Davis vs. Green et al., 


3. A Sheriff’s deed to land which lies out of his coun- 
ty is void. Hanby and Doss vs. Tucker, - 


4. The Courts of this State have the power to impose 
fines on defaulting Sheriffs, who fail or refuse to exe- 
cute process put into their hands, or to make due and 
legal returns thereof. Boynton vs. Houston, - 


5. Land was sold at Sheriff’s sale as the father’s. The 
purchaser conveyed it to two minor sons of the father. 
The father and the two sons took and held joint pos- 
session, under this conveyance. Subsequently, the 
land was again sold at Sheriff’s sale, as the father’s. 
The second purchaser, after the lapse of as much as 
seven years, from the time when this joint possession 
in the father and the two sons commenced, sued the 
father and the two sons, for the land. 

Held, That the possession of the two sons was adverse 
to the purchaser. Wyatt et al. vs. Elam et al, 


6. Persons aggrieved by the official misconduct of the 
Sheriff, must elect to bring their action or proceed by 
rule. They are not entitled to both remedies at the 
same time. Wood vs. Hunt, - - - 


7. A judgment against a lunatic is not void, but void- 
able; and a purchaser at Sheriff’s sale, under such 
judgment, would be protected. Foster vs. Jones, 


SPECIFIC PERFORMANCE. 


It was verbally agreed between the father and son, that 
the son should convey to the father a lot of land, and 
that in consideration therefor, the father should de- 
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vise to the son, two other lots of land. The son con- 
veyed his lot to the father; and the father devised his 
two lots to the son; but the will, by which he did this 
had but two witnesses to it, and was therefore void. 
Held, That the son was entitled to have a specific per- 
formance of the contract, from the representatives of 
the father. Maddoz et al. vs. Rowe, - - 


STAKE-HOLDER. 
See Trover, 2. 
STATUTES. 


1. A statute ought, if possible, to beso construed, 
that it shall not divest a vested right without com- 
pensation. Adams vs. Dickson adm’r, - - 


2. Statute 32 Henry VIII, chap, 9, not of force in 
Georgia. Cain and Morris vs. Monroe, - 


3. An Act simply repealing a prior Act of the Legisla- 
ture so far as it respects the punishment prescribed 
in said Act, for offences named therein, is not a repeal 
of the Act. Wheeler vs. The State, - - 


4. The second section of the Act of 1852, “to regulate 
the mode of suing the bonds of executors, administra- 
tors and guardians,” is merely remedial, and therefore, 
it may constitutionally apply to cases founded on 
bonds made before the passage of the Act. Johnson 
vs. Koockogey, - - - - - 


5. The Act of 1855, “to authorize the county of 
Dougherty, to aid in constructing the Georgia and 
Florida railroad, between Albany and Americus, or 
any other railroad running to said county, by the sub- 
scription for stock, and the issue of bonds therefor, 
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upon a vote of the citizens,” is constitutional. Powers 
et al.vs. The Inferior Court of Dougherty county et al. 


See Exemption. 


See Railroads. 


SUMMARY POSSESSION. 


By the Act of 1823, Cobd 512, and those relating to the 
same subject, it appears that summary possession of 
land was only intended to be given to the purchaser 
at Sheriff’s sale, as against the defendant in execu- 
tion and those claiming under him. Bigelow vs. 
Smith and Lyan, - - - - - 


. SUN VIVOR. 


The common lay uctrine of survivorship among joint 
tenants was a. tished by the fifty-first section of the 
Constitution of 1777. Lowe vs. Brooks, Adm’r, 


TITLE. 

1. After the draw and before the grant, the equitable ti- 
tle is in the drawer, and the legal title is in the State, for 
the use of the drawer on his payment ofthe grant fee. 
This equitable title is transferable; when transferred, 
the legal title in the State, becomes a legal title for the 
use of the ¢ransferree on the payment of the grant 
fee. Consequently, on the issuing of the grant to the 
drawer, the legal title passes through him without 
stop, into the transferree, by virtue of the statute of 
uses. Henderson vs. Hackney, - - 


2, When a third person sets up independent title in 
himself, under a judgment of a Court, the proceeding 
will be arrested, unless the return is successfully con- 
troverted, which it is the privilege of the applicant to 
do. Bigelow vs. Smith and Lyan, - - 


See Pl. & Pr., 2. 
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TRESPASS. 


To a count in trespass for entering upon the plaintiff’s 
land and taking and carrying away the plaintiff’s 
wheat, cotton, &c., acount may be added by way of 
amendment, for taking and carrying away the proceeds 
and profits of the same land for the same time, there 
being no plea but the general issue of not “guilty” to 
to both counts, and the record showing no objection 
to the latter count, on the ground of its insufficiency, 
standing alone to warrant a recovery. Oglesby vs. 
Stodghill, - - - - - + 


See Damages, 4. 
TRIORS. 
See Jury, 1. 
TROVER. 


1. In an action of trover for negroes, their value and 
hire is the measure of damages. (Yements et al. vs. 
Glass. - - - - < 4 


2. If A. deposit as a stake, the promissory note of a 
third person, with B., and B. deliver the same to the 
winner, after being notified to withhold it, taking from 
the winner a bond of indemnity, A. is entitled to re- 
cover the note of the winner in an action of trover. 


Leverett vs. Stegall, - - . ‘ 


3. Trover may be sustained against an overseer for 
slaves in his possession. Porter vs. Thomas, ex’or, 


TRUSTEE AND TRUSTS. 


1. When the fee or inheritance is given by a grand- 
father to his grand-children, and the usufruct to the 
mother, the daughter of the donor, and the children, 
for their support and maintenance during the natu- 
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ral life of the mother, and a trustee is appointed to 
execute the purposes of the instrument ; he is entitled 
to the possession of the property, to enable him to 
perform the trust, especially since the children have 
grown up; and this isthe only way in which they 
can participate in the bounty oftheir ancestor. Davis 
vs. Hunter, - - - - - 


2. Executors are trustees, and are amenable to a Court 
of Chancery, for the faithful discharge of their trust. 
Chancery has a concurrent jurisdiction with the Ordi- 
nary in holding them to security or removing them. 
Johns vs. Johns et al., - - - - 


3. By its charter, the American Colonization Society 
is authorized and empowered to receive property by 
bequest or otherwise, and to use and dispose of it, at 
its discretion, “for the purpose of colonizing, with 
their own consent, in Africa, the free people of color 
residing in the United States; and for no other pur- 
pose whatever.” Francis Gideon bequeathed, by his 
will, to the Society, “all of his slaves, for the purpose 
of sending them to Liberia, in Africa.” 

Held, That the Society was incompetent to take the 
property under their charter. Could the trust be exe- 
cuted by another? Quere. American Colonization 
Society vs. Gartrell, adm’r. - - - 


4. A gift to a father in trust for his children, is an exe- 
cuted trust. Pope and wife vs. Tucker, - 


VERDICT. 


When there is much evidence on both sides, Courts 
will not disturb the verdict. Richardson vs. Roberts, 


WIDOW AND ORPHAN. 


See Lien, 6. 
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WILLS. 


1. The will of L. contained the following clauses: “I 
give and bequeath to my daughter, Percy McElvy, 
and to the heirs of her body, at my death, my negro 
woman Cherry, and her three children, Lewis, Fed, 
and Enoch, whom I haved loaned to her, and who, 
by my permission, is now in her possession, and the 
future increase of the said negro woman, Cher- 
ry. I now give and bequeath to my daughter Levisa 
Dill, my negro woman Milly, whom I had heretofore 
loaned to her husband, Silas Dill, and has since been 
traded off by him, and two cows and calves, and my 
bureau, to be delivered to her out of my stock, by my 
executor, at my death.” 

Held, That the words at my death, next following the 
words, “ heirs of her body,’ were not intended to 
qualify these words, but were intended merely to de- 
designate thetime when theloanto Mrs. McElvy was, 
according to the wish of the testator, to pass into the 
form of agift, as contradistinguished from the time 
when the loan to Silas Dill, was according to his wish, 
to pass into the form ofa gift to Levisa Dill, and 
therefore that the words, “heirs of her body,” were to 
be taken in their ordinary legal sense, and consequent- 
ly they were words of entail. Leevs. McElvy, 


2. G., by his will, gave certain property to his wife, 
during her natural life, or widowhood; in the event 
of her marrying again, the property was to be equally 
divided between her and the children of the testator ; 
should she marry a future husband and leave no child 
or heir by him, at her decease, the share allotted to her 
upon the second intermarriage, was to go over to the 
testator’s children. 

Held, That no estate tail was created by this will; 
but that the widow took an estate upon condition sub- 
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ject to be defeated upon her dying without child or 
heir. Clements et al.vs. Glass, - - 


3. “I give and bequeath to my grand-son, William 
Henry Long, only surviving child of my late daugh- 
ter, Lucy Long, the property that I gave to Lucy A. 
Long and her children in my will, should he live to 
be twenty-one years of age; but should my said 
grand-son die before he arrives at twenty-one 
years of age, the said property I give to my other law- 
ful heirs, &. And I appoint Robert Bowman trus- 
tee for my grand-son, the said Wm. Henry Long, &c.” 

Held, That the legacy vested at the death of the testa- 
tor, subject to be divested, should Wm. Henry Long 
die before attaining the age of twenty-one years. 

Bowman ex’r and trustee vs. Long, - - 


4, By the words “I will and bequeath to my beloved 
wife, Mary, all my property, both real and personal, 
to be at her control during her natural life; an es- 
tate for life is created in the wife, which is not en- 
larged into a fee by the words which follow, “I fur- 
ther will and request, she makes such disposition of 
it as she thinks best. Porter vs. Thomas ex’or, 467 


The last words quoted give a power of appointment by 
will and not by deed. bid. 


5. If a will is before a probate Court, for probate, and a 
second willis pleaded as a revocation of the first, the 
probate Court may take notice of the second, although 
it may be, that the second is one which has not been 
admitted to probate, and one which is not offering it- 
self for probate; consequently, the probate Court may 
hear proof touching the execution of the second. 
Barksdalevs. Hopkins and wife et al., - - 


6. An earnest appeal to the Legislature to make provis- 
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ion by law for the probate of wills, so that the first 
proceeding shall be final. Walker vs. Perryman et al., 
7. At the time when the witnesses to a will subscribed 
it, a door-shutter intervened between them and the 
testator, and made it impossible for him to see them, 
except by changing his place. He did not change his 


place. 


Held, That the will was not “attested and subscribed in 
the presence” of the testator. Brooks vs. Duffell, 


8. When application is made to the Court for a citation 
to issue, calling on the executor to prove the will in 
solemn form,a prima facie case must be made, sup- 
ported by the affidavit of the party. Walker vs. Per- 


ryman et al. - 


9, In a proceeding for the probate of a will, the execu- 
tor is not the representative of the heirs at law. Nei- 


ther is he the pars principalis of the legatees named 
in the will, unless their interest as legatees is para- 
mount to their interest as heirs. /bid. 


10. A testator, in items two, three, and four, of his will, 
gave allofhis property to his wife. Items five and 
six were as follows: “Item 5th. Itismy will and de- 
sire, thatmy beloved wife, Rachel Broach, shall have 
full power to dispose of a part, or all of the above de- 
scribed property, in any manner she may think pro- 
per, and enjoy it in any way she may think fit, during 
her natural life, and after her death, I wish it equally 
divided between my beloved children, Robert Broach, 
John Broach, Hamilton Broach, Mary Ann Broach, 
and Calvin Broach.” 

“Ttem 6th. I give and bequeath unto my beloved daugh- 
ter, Martha Morris, one hundred dollars, to be paid 
out of my estate, after the death of my beloved wife, 
Rachel Broach, as her distributive share of my estate.” 
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/Teld, That Rachel Broach did not take a greater estate 
than for her life, nor power to dispose ofa greater es- 


tate than for her life. Broach adm’r vs. Kitchens. 


11. Testator, by his will, /ends to his wife the whole of 
his estate, during her natural life or widowhood ; but 
in the event of her marriage, he directs that his estate 
be divided into three equal parts. One part he lends 
tu his wife during her natural life, and at her death 
over to her blood relations. Oneother part he lends 
to his sister, B. C., during her life, and the other share 
he directs to be sold, and the moneys arising from said 
sale to be equally divided between his brothers and 
sisters, (naming them, nine,) tothem share and share 
alike forever, but if either of his said brothers and sis- 
ters should decease, leaving nochild or children, then 
he directs that their part of said legacy be equally di- 
vided betwixt the whole of his brothers and sisters 
above named, to each of them forever. He further 
provides that if his wife should not marry, then, at her 
death, the whole of his estate be sold,and the proceeds 
divided into three parts; one part he gives to his 
wife’s relations; one part to his sister, B. C., during 
her life, and at her death to his brothers and sisters ; 
the other third or part of the money he gives to be 
equally divided between the’whole of his above named 
brothers and sisters, in manner above mentioned, and 
to each of them forever. The widow never married. 
Two of testator’s sisters died childless, and all his 
brothers and sisters died before his widow, the tenant 
for life. 


Held, 1st. That only the children of a deceased brother 
or sister, /iving at the death of the tenant for life, were 
entitled to the share of their parent, and that they took 


45 
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directly from testator, and not throngh their father or 
mother 


2d. That the remainder never having vested in the bro 
thers and sisters, all of whom died before the tenant 
dren of the brothers and sisters were entitled to any 
part of the estate. 
for life, that neither the widow nor the grand-chil- 


3d. That the children living at the death of the tenant 
for life, could assert their claim and title in their own 
right, and that the administrator of their deceased 
parent was not a necessary or proper party. 


4th. That only the children of the deceased brothers 
and sisters, diving at the death of the tenant for life, 
were also entitled in the place and stead of their pa- 
rents to their share or estates of any brother or sister 
who died, leaving no child or children. Burch ez’or 
vs. Burch et al., - : Pe ai - 


12, By its charter, the American Colonization Society 
is authorized and empowered to receive property by 
bequest or otherwise, and to use or dispose of it, at its 
discretion, “ for the purpose of colonizing, with their 
own consent, in Africa, the free people of color resi- 
ding in the United States; and for no other purpose 
whatever.’ Francis Gideon bequeathed by his will, 
to the Society, all of his slaves, for the purpose, of 
sending to Liberia, in Africa.” 


Heid, That the Society was incompetent to take the 
property under their charter. &@merican Coloniza- 
tion Society vs. Gartreil adm’r., - - 


13. Mark Shipp died testate leaving the following will: 


Item second. I give and bequeath to my beloved niece, 
Mahalia V. Shipp, a negro woman named Martha, 
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about twenty-four years old, and her two children, to- 
wit: Harriet Jane, about six years old, and Nancy 
Turner, about two years old. But should my niece, 
“Mahalia Shipp, die before she arrives at the age of 
twenty-one years, the above named negroes are to be 
reverted back to my estate. My niece Mahalia Shipp 
is to be educated and supported out of the estate, so 
long as she remains with my beloved wife. 


Item third. 1 give and bequeath to Henry Mark Night, 
son of the Rev. John W. Night, two hundred dollars ; 
one hundred to be paid him on the twenty-fifth day of 
December, one thousand eight hundred and fifty-three, 
the other one hundred to be paid him one year after 
the first hundred is due. 


Item fourth. I give and bequeath to my sister-in-law, 
Mrs. Rebecca Jennings, ten acres of land, embracing 
the building, whereon she now lives, during her life, 


or so long as she remains on the same. 


Item fifth. 1 desire and direct that Mrs. Polly Linville 
remain with my beloved wife. 


Item sixth. I give and bequeath to my beloved wife, all 
of my real and personal property, (the above named 
negroes excepted,) so longas she remains a widow, but 
in case she should intermarry, I wish a division im- 
mediately to take place. 


Item seventh. In consideration of the latter clause of the 
fifth item, I wish my beloved wife, in addition to that 
part of the estate bequeathed to her by her father, to 
have enough of my separate estate to make in the ag- 
gregate, one-half of my estate real and personal, which 
one-half, as mentioned in this item, to remain her 
separate and distinct estate, during her natural life. In 
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case of her wishing to remove from the county (Lin 
coln,) the negroes going into her possession from my 
estate, I wish and require that the said negroes be sold 
within the limits of the county above mentioned ; also, 
that husband and wife, parentand child, be not sepa- 
rated, but sold in families. I wish and require that they 
be sold privately, if they do not bring so high a 
price. 


ltem eighth. I wish and require, upon the event ofa di- 
vision, that Bertha, a girl, be valued alone, and plac- 
ed in Mahalia V. Shipp’s lot, as disposed of in second 
item. 


Item ninth. I will and bequeath unto my friend, Ed- 
mund J. Lyon, two hundred and fifty dollars; also, 
his wife, Prudence Lyon, two hundred and fifty dol- 
lars, to be paid out of that portion of my estate not 
disposed of in the foregoing items. 


Item tenth. 1 further bequeath, at the death of my wife, 
when the estate will be finally closed, that Thomas A. 
Shipp and Benjamin Franklin Shipp shall have an 
equal portion with my other legatees, also, my niece, 
Martha Frances Shipp, an cqual portion with Thomas 
and Benjamin Shipp,as above mentioned. I further 
wish and require my executors to pay over to Nancy 
Turner Harris, two hundred dollars, which amount 
I will and bequeath unto the said Nancy T. Harris 
and her children. é 


Also, I will and bequeath unto Reason Lewis Woolly 
and Mary C. KE. Woolly, au equal portion of my es- 
tate with my other legatees, atthe death of my wife, 
as mentioned in item tenth. 


Item eleventh, Y also give and bequeath unto Wilham 
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Hutson Shipp, two hundred dollars, to be paid over 


at my wife’s death, or division, as stated in tenth 
item. 


fleld. ist. That the widow took a life estate only in all 
the property real and personal, 2d. That at her 
death it was to be equally divided between all the heirs 
at law of deceased, the widow excepted ; including, 
also, the persons mentioned in the will, to whom was 
bequeathed an equal portion of the residue. 3d. That 
the word /egatees, in the will, must have its popular 
and not itstechnicalsignification. Ladlersledt, adm’r 
us. Jennings and Moseley, ex’rs., - . 


See Devise. 


WITNESS. 


A witness whose interest is uncertain, and who is protec- 
ted against a recovery, py the statute of limitations, is 
a competent witness. Leverelt vs. Stegall, - 


See Wills, 7. 
WRITS. 
See Sheriff, 1. 





